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A special committee of the American Bar Association 
not long ago directed the attention of the bar and public 
to the rapid expansion in the number and activities of 
federal administrative tribunals. The report of this com- 
mittee pointed out that “there are a very large number 
of such administrative tribunals in the federal govern- 
ment, of which a few perform judicial functions solely, 
many perform a combination of judicial and executive 
functions, and many more perform the extreme combina- 
tion of judicial, executive and legislative functions.” * 

No special investigation or report has been necessary 
to focus attention on the disturbing increase in labor dis- 
putes which -has characterized the life of the National 
Industrial Recovery Act. It is significant, however, that 
expediency and necessity have prompted numerous at- 
tempts to prevent or adjust these disputes through the 


*The opinions expressed in this article are those of the author as an indi- 
vidual and are not to be considered as reflecting the views of the National As- 
sociation of Manufacturers. 


1 Report of the Special Committee on Administrative Law, American Bar 
Association, p. 203. 
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medium of administrative tribunals.” The problems of 
administrative law alone are sufficient to warrant an in- 
vestigation of its most recent entry into the field of em- 
ployment relations.° 

Although the National Labor Relations Board is but 
one of a number of agencies established under the NIRA 
to handle labor disputes growing out of Section 7 (a), its 
activities have been more extensive and subject to greater 
public attention. This Board derives its jurisdiction and 
powers from Title I of the NIRA and Public Resolution 
44, through the medium of an Executive Order of the 
President. The Board was given authority to investi- 
gate labor disputes and to make findings of fact. Also, 
because bitter controversies developed over the designa- 
tion of employee representatives for collective bargain- 
ing, the Board was given authority to order and conduct 
elections of employees. The Board has limited power 
to make rules and regulations, but only with the approval 
of the President. It has no compulsory powers except 
in connection with elections. 

It has no authority to render decisions binding upon 
anyone. Nevertheless, in its second monthly report to 
the President, the Board declared that its primary func- 
tion was that of a “quasi-judicial” body to interpret the 
ambiguous language of Section 7(a).° Since July 8, 
1934, the Board has rendered about seventy written opin- 


2 Machinery to handle labor disputes has been provided in several codes of 
fair competition, particularly Cotton Textile, Bituminous Coal, Petroleum and 
Daily Newspaper Publishing. Also the National Labor Board was established 
by order of the President on August 5, 1933, and was succeeded by the Na- 
tional Labor Relations Board on July 9, 1934. In addition to the last named, 
the following have been created by Executive Order pursuant to Public Resolu- 
tion 44: National Longshoremen’s Labor Board, Executive Order No. 6748; 
National Steel Labor Relations Board, Executive Order No. 6751; Textile 
Labor Relations Board, Executive Order No. 6858. A special board for the 
Automobile Industry was created by NRA pursuant to the settlement by the 
President of the threatened strike in that industry in March, 1934. 

8 Although vital constitutional issues may be involved in federal control of 
labor disputes, the validity of Section 7(a) of the NIRA is assumed for the 
purposes of this paper. 

4 Executive Order No. 6763, June 29, 1934. 

5 September 26, 1934. 
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ions in which it has interpreted or applied the law. From 
these “decisions” it appears that the Board has assumed 
not only to decide legal rights, but also to create them, 
and by invoking a form of boycott to enforce its decisions 
and policies without appeal to the courts. Although 
created as an investigating and fact finding body, the 
Board has become an administrative tribunal purporting 
to exercise legislative, judicial, and executive powers. 

The enactment of Section 7(a) immediately developed 
conflict over the intent of Congress with respect to three 
major questions of policy. First, while the law restated 
the right of employees to bargain collectively, did it im- 
pose upon employers any legal! obligation to negotiate or 
attempt to reach collective agreements? Second, while 
the law affirmed the right of employees to bargain 
through representatives of their own choice, did it restrict 
individuals or groups in the selection of such representa- 
tives? Third, while the law prohibited “interference, 
restraint or coercion” by employers of their employees in 
self-organization, were so-called company unions or em- 
ployee representation plans thereby made unlawful? 

The legislative history of Section 7(a) reveals no well 
defined intention of Congress on these particular ques- 
tions.” When the NIRA was enacted, Congress was con- 
cerned primarily with the necessity for emergency legis- 
lation to increase employment and purchasing power. 
Subsequently, however, it gave full consideration to the 
subject of labor disputes presented in the form of the 
Wagner Labor Disputes bill in March, 1934, and amend- 
ments to the Railway Labor Act of 1926, approved June 
21, 1934.’ 


6 See Report of the House Committee on Ways and Means on the National 
Industrial Recovery Bill, H. R. 5755, Report 159, 73d Congress, Ist Session. 
Also, Report of Senate Committee on Finance, Senate Report 114. 

7 Wagner Labor Disputes bill, S. 2926, 73d Congress, 2d Session. An Act 


© amend the Railway Labor Act of 1926, Public Law No. 442, 73d Cong., 2d 
ession. 
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In explaining his bill before the Senate Committee on 
Education and Labor, Senator Wagner pointed out that: 


“The first defect of 7(a) is that it restated the right of em- 
ployees to bargain collectively, but did not impose upon employ- 
ers the duty to recognize such representatives. The new bill, 
therefore, provides that employers shall recognize those chosen 
by their workers and shall make reasonable attempts to arrive 
at satisfactory agreements.” ® 


To remedy this defect, the Wagner bill provided that 
it should be an unfair labor practice for an employer: 


“(2) To refuse to recognize and/or deal with representatives 
of his employees, or to fail to exert every reasonable effort to 
make and maintain agreements with such representatives con- 
cerning wages, hours, and other conditions of employment.® 


The National Labor Relations Board has found the 
same obligations in the language of Section 7a, but its de- 
cisions follow very closely the words of the Wagner bill. 
A quotation from one opinion will serve to illustrate. 


“Section 7(a), in guaranteeing to employees the right to bar- 
gain collectively, places upon employers, as has been repeatedly 
held by this Board and by the National Labor Board, a cor- 
relative duty to bargain collectively. Where, as in this case, 
the employer has arrived at an understanding with the repre- 
sentatives of his employees regarding terms of employment, and 
he desires to change these terms, his duty under the statute is 
to consult and negotiate in good faith with the representatives 
of his employees in an endeavor to bring about the changes by 
mutual agreement. In other words, just as an employer ts obli- 
gated to bargain collectively in an endeavor to reach an agree- 
ment, so he is obligated to bargain collectively before modifying 
or terminating an agreement.” *° 


Whether Section 7(a) imposes enforceable legal ob- 
ligations upon employers is certainly not clear from its 
language. A similar problem came before the Supreme 
Court in connection with the Railway Labor Act of 


8 Hearings before the Committee on Education and Labor, United States 
Senate, Part I, p. 8. 

®S. 2926, Section 5(2). This provision was eliminated from the amended 
Wagner bill, S. 2926, introduced May 26, 1934. 

10 Re: Chicago Defender, Inc., and Chicago Typographical Union et al., 
Case No. 126, decided October 19, 1934. 

The Board will decide in each case whether efforts by employers to reach 
an agreement meet the test of reasonableness or good faith. From its deci- 
sions it appears that unless the employer makes some concession or compro- 
mise, the duty to bargain has not been fulfilled. To this extent collective 
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1926. Although the Supreme Court found that legal 
duties were imposed upon carriers by that Act, its con- 
clusion was based upon other features of that law not 
contained in the NIRA. Considering the purposes of 
the Wagner bill, and the fact that Congress failed to ap- 
prove it, the inference is strong that the National Labor 
Relations Board is establishing a policy which Congress 
did not intend to legislate.” 

The development of the majority rule doctrine pro- 
vides a second example of the policy-making activities of 
this administrative agency of the federal government. 


bargaining agreements are no longer voluntary contracts. Thus, failure by 
the employer to offer counter-proposals to unacceptable terms advanced by the 
union was held a violation of Section 7(a) in Case No. 52, decided December 
5, 1934. Also failure to incorporate existing wage scales into an agreement 
was held inconsistent with the —— of an employer under Section 7(a) 
in Case No. 133, decided Nov. 5, 1934 

The Board has ruled that collective bargaining agreements sg be legally 
binding contracts; Re: Houde Engineering Corporations, Case No. 115, de- 
cided August 30, 1934. Consequently such agreements must run for a definite 
period, and although oral contracts are not necessarily invalid, refusal to incor- 
porate complex terms into a written agreement may be evidence that the em- 
ployer has not complied with Section 7(a). National Aniline and Chemical 
Company and Allied Chemical Workers, Local No. 18705, Case No. 33, de- 
cided October 3, 1934 

11 Texas and New Orleans Ry. Co. v. Bro. of Railway and Steamship Clerks, 
281 U. S. 548, 50 Sup. Ct. 427, 74 L. ed. 1034 ( 1930). The carrier contended 
that the right of employees to organize without “interference, influence or co- 
a, oF employers was not made enforceable by the Railway Labor Act of 
1926, 45 U. S. C. § 152 (1926). The court found from the legislative history 
of the 1926 Act the intent of Congress to correct infirmities in the 1920 Act, 
and in addition the following provisions to show the intention to create enforce- 
able rights: 

(a) Provision for enforcement of awards in voluntary arbitration proceedings. 

(b) Limitation on the right to strike pending investigation of the dispute. 

(c) The Act (Sec. 2) specifically imposed upon carriers and employees the 
duty “to exert every reasonable effort to make and maintain agreements.” 
Similar provision was included in the Railway Labor Act of 1934, Sec. 2, and 
in the Transportation Act of 1920. 

12 The Board’s conclusion was drawn from its interpretation of the NIRA 
that “the fundamental purpose of Section 7(a) was to encourage collective 
bargaining with all that that implies. * * * The right of employees to bargain 
collectively implies a duty on the part of the employer to bargain with their 
representatives. Without this duty to bargain the right to bargain would be 
sterile; and Congress did not intend the right to be sterile”’ Re: Houde Engi- 
neering Corp., Case No. 12, decided August 30, 1934. It would seem, however, 
that since the right to strike was not curtailed, the right to bargain collectively 
remained as virile as before the NIRA. 

The Board’s reference to Section 1 of the National Industrial Recovery Act 
to reveal the intention of Congress should be read in the light of the recent 
decision of the Supreme Court in the oil case. The Court said in connection 
with Section 1: “It is manifest that this broad outline is simply an introduction 
of the Act, leaving the legislative policy as to particular subjects to be declared 
and defined, if at all, by the subsequent sections.” hey st Co. v. 
Ryan, U. S: Sup. Ct. ‘Jan. 7, 1935, U. S. Law Week, Jan. 8, 1935, p. 40. 
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Section 7(a) provides that “employees shall have the 
right to organize and bargain collectively through repre- 
sentatives of their own choosing.” Not long after the law 
came into operation disputes developed whether particu- 
lar labor union officials were actually authorized to bar- 
gain for employees. The familiar deadlock ensued when 
the request by the employer for the names of employees 
represented by the union was met by a counter demand 
for his payroll list. In the face of these disputes, the 
practical solution was devised whereby an impartial body 
would compare payrolls and union membership lists and 
then certify the extent to which the union represented 
the men. When payroll or membership lists would not 
be produced, an election was conducted to accomplish the 
same purpose. 

Specific authority to conduct such elections was con- 
ferred on the National Labor Relations Board, together 
with power to order the attendance of witnesses and the 
production of necessary records or documents. With 
this authority the Board has established the rule that 
“when a person, committee or organization has been des- 
ignated by the majority of employees in a plant or other 
appropriate unit for collective bargaining, it is the right 
of the representative so designated to be treated by the 
employer as the exclusive bargaining agency of all em- 
ployees in the unit * * *.”* In establishing this doc- 
trine, the reasoning of the Board was clear and plausible. 
Section 7(a) was intended to promote the making of col- 
lective agreements, and the making of such agreements 
would be obstructed unless employees were all repre- 
sented by the same bargaining agency. Consequently the 


18 Re: Houde Engineering Corp. and United Automobile Workers’ Federal 
Labor Union No. 18839, Case No. 12, decided August 30, 1934. In case num- 
ber 96, the Board ruled that refusal by members of a “company union” to vote 
in an election when clearly outnumbered did not save their right to continue 
to bargain through such union. Also, in case number 115, it would seem that 
individual bargaining would no longer be lawful after the majority had elected 
their collective bargaining agency. 
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agency selected by the majority of employees must bar- 
gain for all.” 

Regardless of the merits of the rule as a practical solu- 
tion of industrial disputes, there is considerable doubt 
whether Congress intended such a result from Section 
7(a) or Public Resolution 44. Contrary views have been 
consistently expressed by those intrusted with the admin- 
istration of the NIRA. 

According to a joint statement of General Johnson and 
Mr. Richberg, 


“Section 7(a) affirms the right of employees to organize and 
bargain collectively through representatives of their own choos- 
ing; and such concerted activities can be lawfully carried on 
by either majority or minority groups, organizing and selecting 
such representatives in such manner as they see fit. Also, in 
affirming this right of collective action the law lays no limita- 
tion upon individual action.” *° 


In a White House statement on March 25, in connec- 
tion with the settlement of the threatened strike in the 
automobile industry, the President said: 


“The employers agree to bargain collectively with the freely 
chosen representatives of groups and not to discriminate in any 
way against any employee on the ground of his union labor 
affiliations. 

“If there be more than one group each bargaining committee 
shall have total membership pro rata to the number of men each 
member represents. * * *,” 1° 


14 The Board cited the following precedents as chief support for the majority 
rule: 

(a) Decisions of War Labor Board. But see Report of Secretary of Na- 

— aa Labor Board, May 31, 1919, pp. 58, 59, and Docket Nos. 19, 22, 
and 27 
(b) Railroad Labor Board decisions under Transportation Act of 1920, “7 
sidered in Pennsylvania R. R. v. U. S. Railroad Labor Board, 261 U. S. 
43 Sup. Ct. 278, 67 L. ed. 536 (1922). In this case the Supreme Court at 
“Tf the Board has jurisdiction to hear representatives of the employees, it must 
of necessity have the power to determine who are proper representatives of the 
employees.” The Railroad Labor Board had no power to decide legal rights 
or to enforce its decisions. Consequently the Supreme Court said: “It is not 
for us to express any opinion upon the merits of these principles and decisions.” 

(c) Executive Order No. 6580, February 1, 1934. But see joint statement 
of General Johnson and Donald Richberg, February 4, 1934, NRA Release No. 
3125, and White House Statement, March 25, 1934, in which the following ap- 
pears: “Employees have the right to organize into a group or groups,” and 
“If there be more than one group each bargaining committee shall shave total 
membership pro rata to the number of men each member represents.” 

15 NRA Release No. 3125, February 1, 1934. 

16 White House Statement, March 25, 1934. 
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These interpretations seem more nearly in accord with 
any intention that may be imputed to Congress. Provi- 
sions for the doctrine was specifically included in the 
amended Railway Labor Act and in the Wagner Labor 
Disputes bill considered during the same session in which 
authority was given to create the National Labor Rela- 
tions Board.” If Congress had intended to apply the 
majority rule doctrine in connection with Section 7(a), 
it is reasonable to expect that specific authority would 
have been conferred as proposed in the Wagner bill and 
as enacted in the Railway Labor Act. Failure to do so is 
rather strong evidence that Congress had no intention to 
establish the policies being applied and developed by the 
National Labor Relations Board.** 

The status of “company unions” under Section 7 (a) 
has been the source of much conflict. The law merely 
prohibits any employer from making membership in such 
union a condition of employment. This is consistent 
with the prohibition against “interference, restraint or 
coercion” by employers in the self-organization of em- 
ployees. The law, however, does not define a “company 
union” nor does it prohibit other activities by employers 
in connection with such unions except the prohibition 
against compulsory membership. Any activity by em- 
ployers which destroys the free choice of employees 
would undoubtedly be embraced in the prohibitions 
against “interference, restraint or coercion.” It does not 
appear that it was the purpose of the law, however, to 
prohibit activities intended to make company unions the 
more desirable form of representation or to encourage 
membership in such unions. The law was intended to 


17 Wagner Bill, S. 2926, amended May 26, 1934, Sec. 10a, Railway Labor 
Act, Public Law 442, Sec. 2, 73d Congress, 2d Session. 

18 The Wagner bill was designed to remedy defects in Section 7(a). Public 
Resolution 44 was the compromise finally enacted. Failure to adopt the Wagner 
bill is evidence (1) that Section 7(a) did not require the majority rule, and 
(2) that Public Resolution 44 did not change the meaning of Section 7(a) or 
confer authority to effect a oo by interpretation. Cf. Royal Farms Dairy, 
oat v. Wallace, U. S. D. C. (Md.), Nov. 16, 1934, Vol. II, C. C. H. Tr. Reg. 
244. 
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guarantee that membership should be voluntary, whether 
in a company union or national labor organization.” 

A different policy was embodied in the Wagner bill, 
and has apparently served as a guide for those principles 
already adopted by the National Labor Relations Board. 
According to the Wagner bill, employers were pro- 
hibited : 

“To initiate, participate in, supervise, or influence the forma- 
tion, constitution, by-laws, other governing rules, operations, 
policies, or elections of any labor organization.” 

“To contribute financial or other material support to any labor 
organization, by compensating anyone for services performed in 


behalf of any labor organization, or by any other means whatso- 
ever.” *° 


The following will serve to indicate the manner in 
which these policies have been adopted by the National 
Labor Relations Board: 


“Thus it is clear that the company participated in forming 
and engaged actively in promoting the new organization, and 
that the company not only indicated its favorable attitude toward 
the organization but stood ready to finance its existence. Under 
such circumstances the organization could not have that inde- 
pendence which is essential to a true collective bargaining agency, 
and the sudden and extensive promotion of the plan at a time 
when an outside union was just being formed can only be con- 
sidered as a deliberate design to influence the allegiance of the 
employees and to interfere with their free and unhampered self- 
organization which Section 7(a) guaranteed.” *! 


It has been demonstrated that such activities do not 
destroy necessarily the exercise of free choice by em- 


19 See White House Statement, March 25, 1934. Also definition of “inter- 
ference, influence or coercion” by the Supreme Court in 281 U. S. 548, 568: 


“ ‘Interference’ with freedom of action and ‘coercion’ refer to well under- 
stood concepts of the law. The meaning of the word ‘influence’ in this 
clause may be gathered from the context. * * * The use of the word is 
not to be taken as interdicting the normal relations and innocent com- 
munications which are a part of all friendly intercourse, albeit between 
employer and employee. ‘Influence’ in this context plainly means pressure. 
* * * The phrase covers the abuse of relations or opportunity so as to 
corrupt or override the will. * * *” 


20 Senate Bill 2926, Sec. 5, 73d Congress, 2d Session. 

21 Re: The Kohler Co. and Federal Labor Union No. 18545, Case No. 115, 
Decisions of the National Labor Relations Board, September 15, 1934. In the 
election held by the Board, 1,063 empioyees voted for the Employees’ Associa- 
tion and 643 for the Federal Labor Union. See also Case No. 146, December 
22, 1934. 
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ployees. The thought that collective bargaining groups 
must be absolutely independent presupposes an irrecon- 
cilable conflict of interest between employer and em- 
ployees. That policy has been adopted abroad, but we 
have no evidence of any intention by Congress to force 
it upon our own industrial scheme. Its adoption by the 
National Labor Relations Board is another manifesta- 
tion of policy-making activities having no statutory basis. 

Following its expressed intention to establish itself as 
a “quasi-judicial” body, the National Labor Relations 
Board has rapidly developed into an administrative court 
engaged in deciding questions of law and fact. The 
Board is also evolving rules of procedure for the prompt 
disposition of disputes and is gradually defining its juris- 
diction in relation to other agencies of government en- 
gaged in the handling of labor complaints and disputes. 

Although the Board was created as an investigating 
and fact-finding agency, it has adopted the procedure of 
a court of appeals.** The facts in the first instance are 
found by the various Regional Labor Boards and deci- 
sions are rendered by applying the principles established 
by the National Labor Relations Board. These regional 
boards have no statutory authority and act merely as 
agents of the national board.** A complaint against an 
employer for violation of Section 7(a) is filed with the 
proper regional board. The complaint need not be under 
oath and the director of such board may assist in its prep- 
aration. If the director is satisfied that the complaint 
has substance he will set it down for hearing and notify 
the employer by telephone or registered mail. At least 
five days’ notice is allowed for answer or settlement but 
a copy of the complaint need not be served. 


22 See “Functions of the National Labor Relations Board and Its Regional 
Boards; Their Relationship to Other Governmental Boards and Agencies,” Na- 
tional Labor Relations Board, October 12, 1934, mimeographed, 43 pp. 

23 Authority to create regional boards was conferred on the original National 
Labor Board by Executive Order 6511, December 16, 1933, and continued by 
Executive Order 6763, June 29, 1934. 
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The hearing, ordinarily not public, is held before a 
panel consisting of representatives of industry, labor and 
the public. Parties may appear in person or by counsel, 
but the regional boards have no power to compel the at- 
tendance of witnesses or to order the production of docu- 
mentary evidence. Ordinarily only oral evidence will 
be considered and each side may cross-examine witnesses. 
The hearing is informal and legal rules of evidence are 
not observed. The panel may rule out evidence deemed 
immaterial, but all testimony is supposed to be recorded. 
The decision of the panel is normally reduced to writing. 
The opinion will contain the board’s conclusion whether 
or not the evidence shows a violation of Section 7(a). 
If a violation is found, the board will prescribe what 
steps the employer must take to bring about a condition 
in harmony with the law and to avoid reference of the 
case to the National Labor Relations Board for appro- 
priate action. 

Although the National Labor Relations Board may 
take original jurisdiction, cases ordinarily arise on appeal 
from or on reference by the regional boards. Hearings 
before the national board are not public and are confined 
to oral arguments based on the record transmitted from 
the regional boards. If additional evidence is desired, 
the national board may refer the case back for taking of 
additional testimony or may despatch an “examiner” to 
take further evidence, investigate, and make his report. 
On the record thus established the National Labor Rela- 
tions Board renders its decisions containing a summary 
of the facts as found by the Board, its conclusion of law 
whether or not such facts constitute a violation of Sec- 
tion 7(a), an order setting forth the steps to be taken by 
the employer to remedy the violation, and the proposed 
action of the Board in the event of noncompliance. 


Although no authority is conferred to interpret the 


law or decide legal rights, the Board has ample statutory 
2 
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power to act as a fact-finding agency.” It may “investi- 
gate issues, facts, practices, and activities of employers 
or employees in any controversies arising under Section 
7(a) * * * or which are burdening or obstructing, or 
threatening to burden or obstruct, the free flow of inter- 
state commerce.” In so doing, the Board may “hold hear- 
ings and make findings of fact regarding complaints of 
discrimination against or discharge of employees or other 
alleged violations of Section 7(a).” The Board may “de- 
termine by what person, or persons or organization” any 
employees desire to be represented, but only by ordering 
and conducting an election of such employees by secret 
ballot. Any order or finding of facts is final and not 
subject to review by any person or agency in the execu- 
tive branch of the government. In performing each of 
these functions the National Labor Relations Board has 
engaged in interpreting the law and, to the extent its de- 
cisions are enforceable, has engaged in deciding legal 
rights of both employers and workers. 

The promulgation of the so-called majority rule doc- 
trine has already been observed. Its application, how- 
ever, has tended toward further restriction of the rights 
of employees. The rule was announced with the express 
reservation that the proper unit for collective bargaining 


24 Public Resolution 44 and Executive Order 6763. 

The only inference that the National Labor Relations Board was to “de- 
cide” questions of law is found in Executive Order 6858 creating the Textile 
Labor Relations Board, in which the following appears: 


“Section 6(a). Appeals on questions of law in cases involving Section 
7(a) of the National Industrial Recovery Act and such part of any code 
of fair competition or agreement as incorporates said section may be taken 
from the Textile Labor Relations Board to the National Labor Relations 
Board in cases in which (1) the Textile Labor Relations Board recom- 
mends review, or (2) there is a difference of opinion in the Board, or (3) 
the National Labor Relations Board deems review will serve the public 
interest.” 


In explaining Public Resolution 44 in the Senate, Senator Walsh, Chairman 
of the Committee on Education and Labor, said: 


“There is no authority except to investigate. It is expected that investi- 
gation, a finding of the facts and giving publicity to them, will have a 
very beneficial effect, and will result in making suggestions that will lead 
toward settling the strike or settling labor disputes.” (Congressional Rec- 
ord, page 12201, June 16, 1934.) 
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would be determined on the facts of each case. While 
it would appear that Section 7(a) was not intended to 
restrict the free choice of individual employees to bar- 
gain alone or through an agency of their own free choice, 
it has been so interpreted and applied by the National 
Labor Relations Board. 

The Board has decided in each case whether the entire 
plant or smaller unit thereof should be taken as the con- 
stituency for an election, and has decided the eligibility 
of employees to participate.*” Where two competing or- 
ganizations of employees exist, the Board has ruled that 
the smaller organization cannot retain its status as a col- 
lective bargaining agency by refusing to participate in 
the election.” It has also refused to recognize a separate 
craft of employees as an appropriate agency for col- 
lective bargaining, so far as any rights under Section 
7(a) are concerned, where another larger organization 
purports to represent such craft.’ In each case, its in- 
terpretation of the law has resulted in curtailing the 
right of employees to organize and bargain collectively 
through representatives of their own choice. 

Likewise, the Board has restricted the right of an em- 
ployee to bargain as an individual. It has ruled that “an 
employer who, having already been informed by the rep- 
resentatives of his employees that they desire to bargain 
collectively, deliberately sets out to bargain with them 
individually” violates Section 7(a) even in the absence 
of coercion or pressure of any character.” 

A similar restriction on the rights of individuals has 
resulted from the Board’s interpretation that Section 


25 Re: The Tubize-Chatillon Co. and United Textile Workers of America, 
Local 2170, Case No. 19, decided August 23, 1934. 

26 Re: Columbian Steel Tank Co., Case No. 96, decided October 1, 1934. 

27 Re: United Dry Docks, Inc., Case No. 190, decided November 6, 1934. 
Also Board of Street Railway Commissioners of Detroit, and Amalgamated As- 
sociation of Street and Electric Railway and Motor Coach Employees of Amer- 
ica, Local 26, Case No. 170, decided October 24, 1934. 

28 Re: Edw. F. Caldwell & Co. and Lighting Equipment Workers, Local 
19427, Case No. 31, decided August 9, 1934. Also, Columbian Iron Works Co. 
and International Molders’ Union, Local 53, Case No. 122, decided November 
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7(a) permits the “union closed-shop” agreement.” The 
Board has ruled that an employer who has signed a 
closed-shop agreement with a union does not interfere 
with the rights of individual employees to organize and 
bargain through an agency not a party to the agreement. 
The discharge of employees because suspended from the 
union has been held not to violate Section 7(a).*° Like- 
wise, the discharge of an employee because ineligible to 
become a member of the union which negotiated the 
closed-shop agreement has been held not to constitute 
interference with the right of such employee to join or 
assist another labor organization of his own choosing.” 
While it is true that the courts have not ruled consistently 
on the validity of closed-shop agreements, Section 7 (a) 
has been interpreted by many to make such contracts un- 
lawful.” Whether valid or unlawful, however, the Na- 
tional Labor Relations Board is quite definitely “decid- 
ing” legal rights. 


The authority of the Board to order and conduct elec- 
tions has already been mentioned. Such elections are in- 
tended to determine the wishes of employees with respect 


29 A different result has been reached, howev er, when the closed shop agree- 
ment was made with a “company union.” See Tamaqua Underwear Co. and 
Amalgamated Clothing Workers, Case No. 27, decided August 6, 1934. 

80 Re: Bennett Shoe Company, Case No. 159, decided December 10, 1934. 

31 Re: Hildinger-Bishop Co. and Independent Projectionists and Stage Em- 
ployees’ Union, Case No. 86, decided October 25, 1934. 

32 Senator Wagner, before the Committee on Education and Labor said in 
connection with S. 2926: 


“The second ath in Section 7(a) has turned upon a question of inter- 
pretation. The law says that employees shall be allowed to choose their 
own representatives. This has been read to mean that even after the over- 
whelming majority in a plant desire a collective agreement covering all, 
the employer shall be free to deal individually with workers who want to 
make individual agreements. In this manner the closed union shop is il- 
legalized. 

“The new bill makes it perfectly clear that the closed union shop is not 
illegal. It leaves this question of policy open to industry and labor. At 
the same time, it surrounds nonunion members with safeguards by pro- 
viding that only those seeking employment may be required to join a union, 
and that closed shop agreements may be made only with unions to which 
a majority of the employees belong.” 


Hearings on Senate Bill 2926 before Senate Committee on Education and 
Labor, 73d Congress, 2d Session, Part I, page 9. See Witte—“The Govern- 
ment in Labor Disputes,” page 23, et seq., and Oakes—“Organized Labor and 
Industrial Conflicts.” 
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to representatives for collective bargaining. The elec- 
tion device contemplates that the determination will be 
made by the employees and not by the employer or by 
the National Labor Relations Board. The Board has 
no authority to determine the representatives of em- 
ployees except through the conduct of an election. Never- 
theless representatives have been designated by the Board, 
and others have been disqualified, without the formality 
of an election. 


Where a dispute arises between two rival organiza- 
tions, a so-called “company union” and a national labor 
union, over the question of their representative character, 
the Board has adopted two methods of procedure. One 
is statutory and the other expedient. The complaint is 
usually made by the professional union that the employer 
is interfering with the self-organization of employees by 
initiating and supporting a company union. If the com- 
pany union is the voluntary choice of employees, the best 
method for ascertaining that fact is through an election 
by secret ballot conducted by an impartial agency. This 
method has been followed by the National Labor Rela- 
tions Board pursuant to its statutory power, and in some 
cases it has been demonstrated that company unions may 
exist through the free choice of employees.** In other 
cases, however, the Board has disqualified such unions 
without determining by an election whether or not they 
are voluntary.* In such cases the Board is purporting 
to decide controversies by applying principles of law not 


33 Re: The Kohler Co. and Federal Labor Union 18545, Case No. 115, de- 
cided September 15, 1934. 


34 Re: Davidson Transfer & Storage Co. and International Brotherhood of 
Teamsters, etc., Local 365, Case No. 120, decided September, 1934; Re: North 
Carolina Granite Corp. and Granite Cutters’ International Association, Case 
No. 112, decided September 24, 1934; Re: Danbury & Bethel Fur Co. and 
United Hot Fur Workers, Case No. 116, decided November 22, 1934. In Case 
No. 169, decided December 22, 1934, the Board based its conclusion on the 
results of an election held almost a year before when no authority existed either 
to order and conduct elections or to promulgate the majority rule in certifying 
the results. 
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yet incorporated into legislation which it is authorized 
to administer. 

Approximately one-half of the decisions of the Board 
have involved alleged discriminations against employees 
for union activities. Such discrimination may be prac- 
ticed in hiring, demoting, laying-off, discharging, or in 
reinstating employees following a strike.’ The rein- 
statement cases have presented a more distinct conflict 
of rights which the Board has undertaken to define and 
enforce. 

The conflict, of course, involves the rights of employees 
on strike and workers hired to replace them. When an 
employee has been discharged in violation of Section 
7 (a), the Board has consistently ordered the employer to 
offer immediate reinstatement even though the job may 
have been filled by another. The same rule has been ap- 
plied to employees on strike, provided the Board con- 
cludes that the strike was called as a result of a violation 


of Section 7(a) by the employer. If the Board finds 
that no such violation occurred, it will merely recom- 


35 The best statement of the Board’s concept of discrimination is contained in 
Re: Carl Pick Manufacturing Co. and United Automobile Workers’ Federal 
— Union No. 18641, Case No. 97, decided November 10, 1934. The Board 
said: 

“Section 7(a) does not prevent an employer from exercising a selective 
process in laying off his employees, nor does it prevent an employer from 
laying off a member of a union. But Section 7(a) is violated where an 
employer, in determining upon a discharge or layoff, ts influenced by the 
consideration of an employee’s union membership or activities.” 


The Board has also been very liberal in its understanding of legitimate union 
activities. See Ira Wilson & Sons Dairy Co. and Milk Drivers’ and Dairy Em- 
ployees’ Local No. 155, Case No. 62, decided August 9, 1934. Also Whiting 
Milk —— and Milk Drivers, etc., Local 214, Case No. 144, decided Octo- 
ber 27, 1934. 


36 The Board has ruled that: 


“The company should immediately offer reinstatement, to their former 
positions, to all the employees who struck on May 28, who are not now 
working for the company, discharging if necessary all employees hired 
since the strike, and terminating, according to their terms, such individual 
contracts as may be necessary to bring about this result.” 


Re: Edw. F. Caldwell & Co., Case No. 31, decided August 9, 1934. See also 
Eagle Rubber Co. and United Rubber Workers’ Federal Labor Union No. 
18683, Case No. 99, decided November 8, 1934, and Consolidated Film Co. and 
International Printing Pressmen, etc., Case No. 52, decided December 5, 1934. 
Proof of violence in such cases, however, may bar strikers from reinstatement. 
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mend reinstatement as soon as vacancies occur.” In such 
cases the Board is clearly “deciding” valuable rights of 
employees by applying principles not yet established as 
law. Whatever equitable right a striker or discharged 
employee may have in his job, superior to that of an em- 
ployee hired to replace him, is made to depend, not upon 
superior qualifications or any specific activities of such 
employees, but merely upon the validity of past conduct 
by the employer as determined by the National Labor 
Relations Board. 


The extent of the Board’s activities as a policy-making 
agency performing the functions of a legislative body 
have been reviewed. We have likewise examined its pro- 
cedure and the nature of its decisions as a judicial tri- 
bunal. There remains for consideration the fundamental 
problem of enforcement, or what may be termed the 
exercise of “executive” powers. 


While it has been demonstrated that the authority of 
the Board is limited and hardly consistent with its as- 
sumed powers, its extended activities may be of little con- 
sequence if not enforceable or if enforceable only after 
complete judicial review in which its jurisdiction and 
powers could be legally defined. If the policies adopted 
by the Board are enforceable, it is clearly undertaking 
to make new law and redefine legal rights. If not en- 
forceable, its decisions are merely advisory and entitled 
to no greater respect than contrary principles or inter- 
pretations announced by other equally responsible public 
officials. As in the case of the Railway Labor Board 
established by the Transportation Act of 1920, the rules 
and principles being adopted by the National Labor Re- 


37 Re: Glabman Brothers, Inc., and Local No. 18, Case No. 84, decided No- 
vember 8, 1934. Also Century Electric Co. and Employees, Case No. 83, de- 
cided September 17, 1934, wherein the Board said: 


“In the absence of persuasive evidence that a violation of Section 7(a) 
by the company has caused all of some of these 213 men to be out of work, 
there is no legal basis for requiring the company to make room for them 
by discharging other employees.” 
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lations Board would depend on the support of public 
opinion for acceptance. 

Each decision of the Board contains provision for en- 
forcement. An employer found to have violated Section 
7(a) is given a definite time in which to comply with the 
Board’s recommendations. If compliance is not certified 
before the time limit expires, the Board will refer the 
case to the Compliance Division of the National Re- 
covery Administration and to other enforcement agencies 
of the federal government for appropriate action. 

Since a violation of Section 7(a) is a violation of the 
National Industrial Recovery Act, a finding or decision 
of the National Labor Relations Board may be enforced 
in the courts in the manner provided in that Act.” 
Through these methods effective judicial review would 
be available to keep the Board within the limits of its 
statutory jurisdiction, to correct errors of law and to in- 
sure proper safeguards in the procedure of the Board. 
Aside from the disturbing influence upon employment 
relations provoked by erroneous decisions, this form of 
judicial review might restrict the law making and judi- 
cial functions of the Board and thereby correct any ob- 
jectionable activities. These methods of enforcement, 
however, have been utilized in but one case.” Such pro- 
ceedings must be initiated by other agencies of the gov- 
ernment and provide no method by which individuals 
or the National Labor Relations Board can ascertain 
whether or not a violation of Section 7(a) has been com- 
mitted.*° 

There are, however, other methods by which the Board 
may obtain direct enforcement of its decisions without 
resort to the courts. Through a large number of execu- 

88 NATIONAL INDUSTRIAL Recovery Act, Section 3(e) and 3(f). 

39 U. S. v. Houde Engineering Corp., U. S. D. C. (N. Y.); bill filed No- 
vember 30, 1934. The case of U. S. v. Weirton Steel Co. originated before the 
former National Labor Board, which expired on July 9, 1934, and is still pend- 
ing. 7 F. Supp. 255 (Del. 1934). 


40 See Progressive Miners of America v. Peabody Coal Co., 7 F. Supp. 340 
(Ill. 1934). 
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tive and administrative orders promulgated under the 
National Industrial Recovery Act, definite penalties may 
be imposed for failure to comply with approved codes or 
the President’s Reémployment Agreement. Proof of a 
violation may result in loss of the privilege to display 
the NRA Blue Eagle or to use on manufactured articles 
the NRA Code Insignia. Loss of these privileges may 
result in a loss of business because of provisions in codes 
of various distribution trades prohibiting the handling 
of articles not bearing these insignia. In addition and 
entirely separate from the possible loss of business 
through private sources, a violator of Section 7(a) may 
be denied any business financed with funds of the federal 
government, either in the form of public contracts or in 
the form of purchases with funds of the federal govern- 
ment loaned to private borrowers or state and municipal 
governments. Therefore, unlike the advisory opinions 
of the Railway Labor Board created in 1920, the deci- 
sions of the National Labor Relations Board may be en- 
forced by inflicting direct penalties irrespective of any 
sanction of public opinion. Through such methods of 
enforcement legal rights are determined without recourse 
to the courts. 

In theory final discretion rests with the NRA whether 
the Blue Eagle of any employer should be removed." In 
practice, however, this authority has been transferred to 
the National Labor Relations Board where violations of 
Section 7(a) are involved. By Executive Order, the 
Board may exercise exclusive jurisdiction over such cases 
and any finding or order of the Board is final and not 
subject to review by any other person or agency in the 
executive branch of the government.” Also by Execu- 
tive Order, it is an offense punishable by fine and im- 
prisonment for any employer to represent himself to be 


41 See Executive Order No. 6337, October 14, 1933, and Administrative Or- 
ders of October 17, 1933, and November 9, 1933 (NRA Release No. 1627). 


42 Executive Order No. 6763 creating the National Labor Relations Board. 
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complying with his obligations under an approved code 
by displaying the Blue Eagle or by any other means.“ 
Consequently, a finding by the National Labor Relations 
Board that the employer has not fulfilled his obligations 
under Section 7(a) is binding upon the NRA and to 
carry out the purposes of the Executive Order, the Blue 
Eagle of that employer would have to be withdrawn. 
This result has been reached in practice by agreement 
between the Board and the NRA, so that in normal cases 
the Compliance Division will remove the Blue Eagle 
from any employer found by the Board to have violated 
Section 7(a).“* In fact, therefore, the National Labor 
Relations Board itself has authority to impose this form 
of penalty directly to secure enforcement of its decisions. 

Punishment through withdrawal of business financed 
with funds of the federal government is also available to 
the Board as an effective method of enforcement entirely 
distinct from use of the Blue Eagle. By Executive Order 
no agency of the United States or of any state or mu- 
nicipality shall, with funds of the federal government, 
accept under any contract or purchase order any articles, 
materials or supplies produced or furnished by any per- 
son who shall not certify that he is complying with the 
provisions of any approved code applicable to his busi- 
ness. False certification is punishable by fine and im- 
prisonment. Where any dispute arises as to compliance, 
the Administrator of the NRA shall decide such dispute 
and his decision shall be final and conclusive.** By sub- 
sequent Executive Order, however, the finding of the 
National Labor Relations Board was made final where 
the dispute involves Section 7(a).*° Consequently a de- 


43 Executive Order No. 6337. 

44 Joint Statement of Policy, NRA and National Labor Relations Board, 
NRA Release No. 9017, November 27, 1934. Any doubt created by Case No. 
195, decided December 3, 1934, Re: San Francisco Call-Bulletin, can readily 
be resolved when the jurisdictional boundary between the National Labor Re- 
lations Board and the Newspaper Industrial Board is determined. 

45 Executive Order No. 6646, March 14, 1934. 

46 Executive Order No. 6763. 
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cision of the Board is binding upon the NRA and upon 
those agencies of government awarding public contracts 
or making purchases with funds of the federal govern- 
ment. 

In such manner the Board may enforce its decisions, 
not only by imposing penalties for violations of Section 
7(a) but also for failure to perform affirmative acts re- 
quired by the Board to redress such violations. Through 
these proceedings of doubtful legal validity“ the Board 
may enforce the policies it has legislated and the deci- 
sions in which it purports to decide legal rights. We 
are confronted, therefore, with an administrative agency 
of government exercising the extreme combination of leg- 
islative, judicial and executive powers unrestrained by 
judicial review. 

Review through proceedings authorized by the Na- 
tional Industrial Recovery Act and Public Resolution 44 
has been exceptional and offers no adequate protection 
against the activities of the Board in excess of its limited 
jurisdiction. Likewise judicial review through proceed- 
ing to restrain removal of the Blue Eagle by the NRA 
is uncertain and inadequate. Also, since eligibility for 
government business depends upon actual compliance 
1ather than the continued use of the Blue Eagle as a sym- 
bol, separate proceedings wou!d be necessary to prevent 
an unwarranted withdrawal of such business.“” Direct 
proceedings against the Board likewise offer no effective 
relief.” 

Since the Board has no statutory authority to enforce 
its decisions except when ordering an election, any other 


47 See Opinion of the Attorney General, June 30, 1934, U. S. Law Week, 
October 23, 1934, relating to the authority ‘of the President to impose penalties 
for code violations not provided in the NIRA. Cf. Letter from Attorney Gen- 
eral to NRA dated June 30, 1934, U. S. Law Week, July 10, 1934. 

48. Greif & Bro., Inc., v. Cummings, D. C. (Md.) 1934, was successful on 
application for temporary restraining order, but illustrates the difficulties in 
this form of relief. U. S. Law Week, July 31, 1934. 

48 Northwest Motor Co. v. Ickes, D. C. Sup. Ct., May 24, 1934, U. S. Law 
Week, May 29, 1934, p. 2. 

50 Ames Baldwin Wyoming Co. v. National Labor Relations Board, C. C. A. 
4th, November 1, 1934, U. S. Law Week, November 13, 1934, p. 10. 
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order by the Board may be considered purely advisory 
by the courts and therefore not subject to review, even 
though in practice the Board has and exercises the power 
of enforcement. This result has already been demon- 
strated.” ‘The Board had occasion to order an election 
of employees to determine their choice of representatives. 
Instead of relying on its statutory authority to enforce 
such order the Board notified the employer to codperate 
and produce a payroll list of employees under penalty 
of losing the Blue Eagle. An atempt to secure review 
of this order as provided in Public Resolution 44 failed 
because the court construed the “order” as a mere re- 
quest and not final or conclusive. Nevertheless refusal 
to comply with the Board’s “request” subjected the em- 
ployer to those penalties incident to removal of the Blue 
Eagle and loss of business financed with funds of the fed- 
eral government. 


These judicial proceedings are indirect and uncertain 


as a means of securing a determination of the Board’s 
legitimate power and jurisdiction. They are equally in- 
adequate to test the validity or soundness of the policies 
and principles being enforced by the Board. To escape 
the penalties which the Board may impose the employer 
must accept its decision or resort to multiple court pro- 
ceedings. If the employer ignores the decision of the 
Board and continues to represent that he is complying 
with the National Industrial Recovery Act, he must risk 
the possibility of heavy fine and imprisonment. This 
risk is not eliminated merely because judicial proceedings 
are necessary to secure a conviction. These various pen- 
alties are so severe as to intimidate parties from resorting 
to the courts and from subjecting themselves to possible 
prosecution in the future. The result is the same as 
though the law in specific language prohibited judicial 
review. As a practical matter the decisions of the Na- 


51 Supra note 50. 
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tional Labor Relations Board may be final as to law and 
fact, and through a denial of review by the courts, the 
entire proceedings violate the elemental requirements of 
due process of law.” 

The adjustment of labor disputes promptly and fairly 
is essential to industrial progress. The creation of the 
National Labor Relations Board brought hope that the 
proper machinery had been provided to remove those 
obstructions to recovery which have developed from con- 
flicts over Section 7(a) of the National Industrial Re- 
covery Act. Confidence in the Board and respect for its 
decisions by all parties involved is essential to the suc- 
cessful performance of its functions. Its continued oper- 
ation as a tribunal exercising a combination of legislative, 
executive and judicial powers without adequate judicial 
review may well destroy its effectiveness regardless of 
the soundness or merit of the principles of law it seeks 
to establish.” 


APPENDIX 


EXECUTIVE ORDER 


CREATION OF THE NATIONAL LABor RELATIONS Boarp, Etc. 


By virtue of and pursuant to the authority vested in me under Title I of 
the National Industrial Recovery Act (Ch. 90, 48 Stat. 195, Tit. 15, U. S. C., 
Sec. 701) and under joint resolution approved June 19, 1934 (Public Res. 44, 
73d Cong.), and in order to effectuate the policy of said title and the purposes 
of the said joint resolution, it is hereby ordered as follows: 


CREATION OF THE NATIONAL LABoR RELATIONS BOARD 


Sec. 1(a). There is hereby created in connection with the Department of 
Labor a board to be known as the National Labor Relations Board (herein- 


52 Cf. Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. ed. 714 (1908) ; 
Wadley Southern Ry. v. Georgia, 235 U. S. 651, 35 Sup. Ct. 214, 59 L. ed. 
405 (1915), wherein the Court said, at p. 661: “But in whatever method en- 
forced, the right to a judicial review must be substantial, adequate, and safely 
available; but that right is merely nominal and illusory if the party to be 
affected can appeal to the courts only at the risk of having to pay penalties so 
great that it is better to yield to orders of uncertain legality rather than to 
ask for the protection of the law.” 


53 Compare decisions of National Labor Board with authority conferred by 


Executive Orders of December 16, 1933 (Ex. Order 6511), and of February 1, 
1934 (Ex. Order 6580). 
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after referred to as the Board), which shall be composed of Lloyd Garrison, of 
Wisconsin, chairman; Harry Alvin Millis, of Illinois, and Edwin S. Smith, of 
Massachusetts. Each member of the Board shall receive a salary of $10,000 
a year and shall not engage in any other business, vocation, or employment. 
Two members of the Board shall constitute a quorum. A vacancy in the 
Board shall not impair the right of the remaining members to exercise all the 
powers of the Board. 

(b) The Board shall have authority to appoint such employees, and without 
regard to the provisions of the Civil Service laws, such attorneys, special ex- 
perts, and examiners as it deems necessary for its own functions and for the 
functions of such regional, industrial, and special boards as may be designated 
or established in accordance with subsections 3(a) (1) and 3(a) (2) of this 
order. This power, however, shall not be construed to authorize the Board to 
appoint mediators, conciliators, and statistical experts when -the services of 
such persons may be obtained through the Secretary of Labor in accordance 
with subsection 4(a) of this order. 


ORIGINAL JURISDICTION OF THE BOARD 


Sec. 2. The Board is hereby authorized— 

(a) To investigate issues, facts, practices, and activities of employers or em- 
ployees in any controversies arising under Section 7(a) of the National Indus- 
trial Recovery Act or which are burdening or obstructing, or threatening to 
burden or obstruct, the free flow of interstate commerce; and 

(b) To order and conduct elections and on its own initiative to take steps 
to enforce its orders in the manner provided in Section 2 of Public Resolution 
44, Seventy-third Congress; and 

(c) Whenever it is in the public interest, to hold hearings and make findings 
of facts regarding complaints of discrimination against or discharge of em- 
ployees or other alleged violations of Section 7(a) of the National Industrial 
Recovery Act and such parts of any code or agreement as incorporate said 
section; and 

(d) To prescribe, with the approval of the President, such rules and regula- 
tions as are authorized by Section 3 of Public Resolution 44, Seventy-third 
Congress, and to recommend to the President such other rules and regulations 
relating to collective bargaining, labor representation, and labor elections as 
the President is authorized to prescribe by Section 10(a) of the National In- 
dustrial Recovery Act. 

(e) Upon the request of the parties to a labor dispute, to act as a board 
of voluntary arbitration or to select a person or agency for voluntary arbitration. 


RELATIONSHIP To OTHER LApor Boarps 


Sec. 3(a). The Board is hereby authorized and directed— 

(1) To study the activities of such boards as have been or may hereafter 
be created to deal with industrial or labor relations, in order to report through 
the Secretary of Labor to the President whether such boards should be desig- 
nated as special boards and given the powers that the President is authorized 
to confer by Public Resolution 44, Seventy-third Congress; and 

(2) To recommend, through the Secretary of Labor, to the President the 
establishment, whenever necessary, of “Regional Labor Relations Boards” and 
special labor boards for particular industrial vested with the powers that the 
President is authorized to confer by Public Resolution 44, Seventy-third Con- 
gress; and 

(3) To receive from such regional, industrial, and special boards as may be 
designated or established under the two preceding subsections reports of their 
activities and to review or hear appeals from such boards in cases in which 
(1) the board recommends review or (2) there is a division of opinion in 
the board or (3) the National Labor Relations Board deems review will serve 
the public interest. 

(b) The National Labor Board created by Executive Order of August 5, 
1933, and continued by Executive Order No. 6511 of December 16, 1933, shall 
cease to exist on July 9, 1934; and each local or regional labor board, established 
under the authority of Section 2(b) of the said Executive Order of December 








ADMINISTRATIVE INTERPRETATION BY LABOR BOARD 165 


16, 1933, if it is not designated in accordance with subsection 3(a) (1) of this 
order, shall cease to exist at such time as the National Labor Relations Board 
shall determine. The National Labor Relations Board shall have authority to 
conduct all investigations and proceedings being conducted by boards that are 
abolished by this subsection; and all records, papers, and property of such 
boards shall become records, papers, and property of the National Labor Re- 
lations Board. All except $100,000 of the unexpended funds and appropriations 
for the use and maintenance of the National Labor Board shall be available 
for expenditure by the National Labor Relations Board and such regional, in- 
dustrial, and special boards as may be designated or established in accordance 
with subsection 3(a) (1) or 3(a) (2) of this order. The remaining $100,000 
of such unexpended funds and appropriations shall be transferred to the Sec- 
retary of Labor for the use of the Conciliation Service in the Department of 
Labor. All employees of boards that are abolished by this subsection shall be 
transferred to and become employees of the National Labor Relations Board 
at their present grades and salaries, but such transfer shall not be construed 
to give such employees any Civil Service or other permanent status. 


RELATIONSHIP TO OTHER EXECUTIVE AGENCIES 


Sec. 4(a). The Board is hereby authorized— 


(1) To request the Secretary of Labor to exercise the power conferred upon 
him by Section 8 of the act entitled “An Act to create a Department of Labor” 
(Ch. 141, 47 Stat. 738) to appoint commissioners of conciliation; and 


(2) To request irom time to time the Secretary of Labor to direct officers 
and employees of the Department of Labor to render services and furnish in- 
formation and otherwise to aid the Board in the performance of its duties. 

(b) The Board shall at the close of each month make, through the Secretary 
of Labor, to the President a report in writing of its activities and the activities 
of such regional, industrial, and special boards as have been designated or 
established in accordance with the recommendations of the Boards under sub- 
sections 3(a) (1) and 3(a) (2) of this order. Such reports shall state in 
detail cases heard, decisions rendered, and the names, salaries, and duties of 
all officers and employees appointed under the authority of this order and re- 
ceiving compensation directly or indirectly from the United States. 

(c) The National Labor Relations Board may decline to take cognizance of 
any labor dispute where there is another means of settlement provided for by 
agreement, industrial code, or law which has not been utilized. 


(d) Whenever the National Labor Relations Board or any board designated 
or established in accordance with subsections 3(a) (1) or 3(a) (2) of this 
order has taken, or has announced its intention to take, jurisdiction of any 
case Or controversy involving either Section 7(a) of the National Industrial 
Recovery Act or Public Resolution 44, Seventy-third Congress, no other per- 
son or agency in the executive branch of the government, except upon the re- 
quest of the National Labor Relations Board, or except as otherwise provided 
in subsection 3(a) (3) of this order, shall take, or continue to entertain, juris- 
diction of such case or controversy. 


(e) Whenever the National Labor Relations Board or any board designated 
or established in accordance with subsections 3(a) (1) or 3(a) (2) of this 
order has made a finding of facts, or issued any order in any case or contro- 
versy involving Section 7(a) of the National Industrial Recovery Act or 
Public Resolution 44, Seventy-third Congress, such findings of facts and such 
order shall (except as otherwise provided in subsection 3(a) (3) of this order 
or except as otherwise recommended by the National Labor Relations Board) 
be final and not subject to review by any person or agency in the executive 
branch of the government. 

(f) Nothing in this order shall prevent, impede, or diminish in any way 
the right of employees to strike or engage in other concerted activities. 


FRANKLIN D. ROOSEVELT. 


The White House, June 29, 1934. 
(No. 6763) 
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NRA Release No. 3078, February 1, 1934. 
EXECUTIVE ORDER 


By virtue of the authority vested in me under Title I, of the National Indus- 
trial Recovery Act, approved June 16, 1933 (Public No. 67, 73d Congress), 
and in order to effectuate the policy of said Act, I, Franklin D. Roosevelt, 
President of the United States, do hereby provide for and direct the enforce- 
ment of certain provisions of Section 7(a) of said Act and the conditions con- 
tained therein, as incorporated in, and made a part of, any code of fair com- 
petition, or agreement heretofore or hereafter approved or prescribed by me 
in the following manner : 

1. Whenever the National Labor Board shall determine, in such manner 
as it sees fit, that a substantial number (as defined in the discretion of the 
Board) of the employees, or of any specific group of employees, of any plant 
or enterprise or industrial unit of any employer subject to such a code or 
agreement, have requested the Board to conduct an election to enable them to 
choose representatives for the purpose of collective bargaining or other mutual 
aid or protection in the exercise of the rights assured to them in said Section 
7(a), the Board shall make the arrangements for and supervise the conduct of 
an election, under the exclusive control of the Board and under such rules and 
regulations as the Board shall prescribe. Thereafter the Board shall publish 
promptly the names of those representatives who are selected by the vote of 
at least a majority of the employees voting, and have been thereby designated 
to represent all the employees eligible to participate in such an election for the 
purpose of collective bargaining or other mutual aid or protection in their re- 
lations with their employer. 

2. Whenever the National Labor Board shall have determined upon an in- 
vestigation, or as the result of an election, that the majority of the employees 
of an employer, or the majority of any specific group of employees, have se- 
lected their representatives in accordance with the provisions of said Section 
7(a), and shall have certified the names of such representatives to their em- 
ployer, and thereafter upon complaint or on its own motion, the Board shall 
determine that such an employer has declined to recognize or to deal with said 
representatives, or is in any other way refusing to comply with the require- 
ments of said Section 7(a), the Board shall report its determination promptly 
to the Administrator for Industrial Recovery for appropriate action. 

3. The powers and duties herein conferred upon the National Labor Board 
are in addition to, and not in derogation of, any powers and duties conferred 
upon such Board by any other executive order. 

Approval recommended—Hucu S. Jounson. 


FRANKLIN D. ROOSEVELT. 
The White House, February 1, 1934. 


NATIONAL RECOVERY ADMINISTRATION 
Release February 1, 1934—Release No. 3078. 
EXECUTIVE ORDER STRENGTHENS Power oF NATIONAL LABor BoArpD 


Issuance of the Executive Order by the President empowering the National 
Labor Board to supervise elections to insure genuine employee representation 
in dealing with employers will greatly expand the administrative functions of the 
Board. 

The President’s order is the direct result of the growing tendency on the 
part of industrial managements to build up “company unions” in their plants. 
These unions are operated by employees’ representatives chosen by the employer 
rather than by the employees themselves. Frequent charges that such company 
unions ar not representative of the workers but are dominated by the manage- 
ment have been made. Typical among such cases are those of the Weirton Steel 
Company and the Budd Company of Philadelphia. 

The White House order is sweepingly inclusive in its terms. It expressly 
states that “the Board may determine in such manner as it sees fit” when a 
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substantial number of employees, or even a group of employees, requests the 
Board for elective assistance. The Board may then act at once to hold an elec- 
tion and see that the right of collective bargaining is carried out realistically. 
This means the guaranteeing of an election so managed that its results will 
show conclusively who the employees’ representatives are and that such ap- 
pointees be the only ones who deal with the management. 

It is evident from the President’s order, too, that teeth are to be put in the 
Board’s elective functions. Evasion of the results of elections supervised by 
the Board will be reported immediately to the Administrator for National Re- 
covery. The inference is clear that the National Labor Board will have the 
following new powers: 

1. The Board is given a free hand in determining whether a substantial num- 
ber of employees in any industrial establishment want an election held. 

2. That the vote of representatives of the majority are thereby designated to 
represent all employees. This establishment of majority rule in collective bar- 
gaining is probably the most important point in the Executive Order. 

3. The Board, in addition to its functions of conciliation, arbitration and medi- 
ation, now functions also for enforcement purposes. 

Two channels are open for enforcement of the results of elections supervised 
by the Board. The first is to turn the case over to either the State or National 
Compliance Boards. These Boards act to bring about compliance through hear- 
ings. Failure to reach an agreement usually results in referring the case im- 
mediately to the law enforcement agencies of the government. The alternative 
action in case of evasion or noncompliance with the election results is to refer 
the case to the Department of Justice for possible prosecution. 


NATIONAL RECOVERY ADMINISTRATION 
Release No. 3125, February 4, 1934. 


Joint STATEMENT OF NATIONAL RECOVERY ADMINISTRATOR HucGuH S. JoHNSON 
AND DonaLp R. RICHBERG, THE ADMINISTRTION’S GENERAL COUNSEL 


“Because of an erroneous press interpretation issued yesterday of the Execu- 
tive Order of the President, which empowered the National Labor Board to 
supervise the conduct of elections to determine employee representation in cer- 
tain cases it is desirable to explain what is and what is not covered by the Ex- 
ecutive Order. 

“1. The Executive Order provides a method whereby any specific group of 
employees or all the employees of a plant or of one employer may select, by a 
majority vote, representatives clearly empowered to act for the majority in 
their relations with their employer. 

“2. This selection of majority representatives does not restrict or qualify in 
any way the right of minority groups of employees or of individual employees 
to deal with their employer. 

“3. Section 7(a) affirms the right of employees to organize and bargain col- 
lectively through representatives of their own choosing; and such concerted 
activities can be lawfully carried on by either majority or minority groups, or- 
ganizing and selecting such representatives in such manner as they see fit. Also, 
in affirming this right of collective action the law lays no limitation upon indi- 
vidual action. 

“4. The joint statement issued by the Administrator and the General Coun- 
sel on August 24, 1933, concerning Section 7(a) provides an interpretation of 
= section, which has not been changed and is not modified by the Executive 

rder. 

“5. The purpose of the Executive Order is to provide a definite workable 
method for the selection by the majority of any group of employees of their rep- 
resentatives who will thereupon be entitled to recognition as representatives of 
the will of the majority of the employees eligible to join in that selection. 

“6. As a practical proposition the National Labor Board would find it im- 
possible to deal with every controversy that might arise between rival groups 
of employees, each seeking to represent a fraction of employee opinion, or to 
conduct thousands of elections so that every little group of employees could 


3 








168 THE GEORGE WASHINGTON LAW REVIEW 


select representatives to represent every fraction of employee opinion. Nor 
could any employer maintain satisfactory relations with his employees through 
unlimited negotiations with an indefinite number of employee representatives 
expressing every possible variety of opinion. The most important question to 
be solved in carrying out the purposes of Section 7(a) is to determine who are 
the representatives of the majority of the employees affected. It is for the 
purpose of solving that problem that the Executive Order was issued, which in 
no way excludes the exercise of right by minorities or individuals. 

“7. As has been pointed out frequently, the right of collective bargaining is 
not the right to obtain a specific contract, because a contract must be the result 
of an agreement, and neither employees nor employers can be compelled to enter 
into a specific contract. But it is to be assumed that if both employer and em- 
ployees are assured that the representatives of the employees have been selected 
freely and without coercion to represent the desires of a majority of those af- 
fected, then any contract resulting from such collective bargaining will stabilize 
employment conditions and produce the most satisfactory relations possible be- 
tween employer and employees. 

‘8. In so far as the statement in the press release might be read as saying that 
employees’ representatives in all company unions are chosen bv employers it 
was not so intended as there is no evidence that such is the case. Nor is it 
true that employees if permitted to act in their own free choice, may not select 
a company union (meaning local plant union). The principal purpose of the 
Order was to insure that the choice be free—not to influence the choice between 
any particular form of employee organization. 


“Hucu S. JoHnson, Administrator for National Recovery; 
“Donatp R. RicHBERG, General Counsel.” 


EXECUTIVE ORDER 


GOVERNMENT CONTRACTS AND CoNnTRACTS INVOLVING THE 
Use oF GovERNMENT FuNDS 


By virtue of authority vested in me as President of the United States, it is 
hereby order that: 

l(a). All invitations to bidders hereafter promulgated by or in behalf of any 
executive department or independent establishment or other agency or instru- 
mentality of the United States, including government-owned and government- 
controlled corporations (all of the foregoing being hereinafter described as 
agencies of the United States), shall contain a provision to the effect that no 
bid will be considered unless it includes or is accompanied by a certificate duly 
executed by the bidder stating that the bidder is complying with and will con- 
tinue to comply with each approved code of fair competition to which he is 
subject, and if engaged in any trade or industry for which there is no approved 
code of fair competition, then stating that as to such trade or industry he has 
become a party to and is complying with and will continue to comply with an 
agreement with the President under Section 4(a) of the National Industrial 
Recovery Act. 

(b) No bid which does not comply with the foregoing requirements shall be 
considered or accepted. 

(c) All contracts and purchase orders authorized by any agency of the 
United States shall contain a provision to the effect that the party or parties 
awarded any such contract or purchase order shall comply with each approved 
code of fair competition to which it is subject and if engaged in any trade or 
industry for which there is no approved code of fair competition, then, as to 
such trade or industry, with an agreement with the President as aforesaid; 
and that the United States shall have the right to cancel any contract for failure 
to comply with such provision and make open market purchases or have the 
work called for by the contract otherwise performed, at the expense of the con- 
tractor. 

(d) No agency of the United States and no government contractor or sup- 
plier shall hereafter accept or purchase for the performance of any contract or 
purchase order or enter into any subcontracts for any articles, materials, or 
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supplies, in whole or in part produced or furnished by any person who shall 
not have certified that he is complying with and will continue to comply with 
each code of fair competition which relates to such articles, materials, or sup- 
plies, or in case there is no approved code for the whole or any portion thereof, 
then, to that extent, with an agreement with the President as aforesaid. 

(e) The foregoing provisions of this order shall likewise apply to all con- 
tracts and purchase orders authorized by any state, municipal corporation, local 
subdivision, person, or corporation in connection with projects carried out or 
to be carried out, wholly or in part, with funds loaned or granted by any agency 
of the United States, and all contracts and agreements for the making of any 
such loan or grant shall contain a provision requiring the state, municipal cor- 
poration, local subdivision, person, or corporation receiving such loan or grant, 
to comply with the provisions of this order; provided that this paragraph shall 
not be construed as requiring the restriction oi the use of materials to those pro- 
duced within the United States nor to require price differentials in favor of such 
materials. 


2. Any person falsely certifying as to compliance aforesaid who submits any 
such proposal, bid, contract, or subcontract, or accepts any purchase order, may 
be punished as provided in Section 10(a) of the National Industrial Recovery 
Act, by a fine of not to exceed Five Hundred Dollars ($500) or imprisonment 
not to exceed six months, or both, and in event of any such false certification 
by any such person, any contract, subcontract, or purchase order to which he is 
party secured by or in furtherance of any such proposal or bid may be canceled 
by the other party thereto, and the unfinished portion thereof completed at the 
expense of the person guilty of such false certification and his sureties, if any. 

3. Whenever a dispute shall arise between any agency of the United States 
and any bidder, contractor, supplier, or other person as to compliance with any 
code of fair competition or with an agreement with the President as aforesaid 
in connection with any proposal, bid, contract, subcontract, or purchase order 
mentioned herein, the Administrator for Industrial Recovery, or such agency 
as he shall designate, shall decide such dispute and, for the purposes of action 
under this Executive Order, such decision shall be final and conclusive; but 
the determination of such agency of the United States shall be effective for all 
purposes pending such decision. 

4. All provisions of approved codes of fair competition shall apply to the 
— and performance of contracts with or sales to agencies of the United 

tates. 

5. The Administrator for Industrial Recovery may make exceptions in spe- 
cific cases or otherwise under this order whenever such action shall be recom- 
mended to him by an agency of the United States and when in the judgment 
of the Administrator justice or public interest will best be served thereby. 

6. Any provisions of Executive Order No. 6246, signed August 10, 1933, or 
any other Executive Order, and any rule or regulation in conflict herewith are 
hereby to that extent modified and rescinded. 


FRANKLIN D. ROOSEVELT. 
The White House, March 14, 1934. 


NATIONAL RECOVERY ADMINISTRATION—NATIONAL 
LABOR RELATIONS BOARD 


Release November 27, 1934—Release No. 9017. 


A joint statement of policy governing compliance with decisions of the Na- 
tional Labor Relations Board, which has been in effect for some time, was 
made public today by that Board and the National Recovery Administration. 

It outlines procedure in cases where the National Labor Relations Board has 
found a violation of Section 7(a) or where the employer desires to regain the 
right to use NRA insignia. 

The agreement covers normal cases. In others, where deviation from the 
procedure is necessary, joint conferences will be held. 
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The text of the statement follows: 


1. In the normal case where the National Labor Relations Board finds a 
violation of Section 7(a), and the company, within the time allotted to it by 
such Board, has not made such restitution, if any, as such Board has recom- 
mended, the NRA Compliance Division, upon submission of such Board’s de- 
cision and of the file, will without delay remove the employer’s right to fly the 
Blue Eagle or other NRA insignia and will notify the National Labor Rela- 
tions Board accordingly. 

2. In the normal case, if, after the employer’s Blue Eagle or other NRA in- 
signia has been removed because of violation of Section 7(a), the employer 
petitions for restoration thereof, the petition will be referred to the National 
Labor Relations Board for investigation and for a recommendation to the NRA 
Compliance Division as tc the terms upon which restoration should be granted. 
In the normal case this recommendation will be followed. ; 

3. Whenever for any reason the NRA Compliance Division believes that in 
a particular case there is reason not to follow the procedure outlined above, a 
joint conference will be arranged between the Compliance Division and the Na- 
tional Labor Relations Board for a discussion of the matter, it being understood 
that so long as the responsibility for the removal of the Blue Eagle or other 
NRA insignia remains with the Compliance Division ultimate discretion with 
respect to its removal and restoration must remain with such Division. 
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EDITORIAL NOTES 


SURVEY OF THE LEGAL PROBLEMS IN THE CODES FOR THE 
LUMBER INDUsTRY ! 


The lumber and allied industries were admittedly in a demoralized 
condition at the time of the passage of the National Industrial Re- 
covery Act. This was due in part to factors that in large measure 
are peculiar to industries dependent on the forests for their raw 
product. As compared with the renewable natural resources, such 
as petroleum, coal and iron, the privately owned timber is more bur- 
densome and hazardous to carry prior to use because of the losses 
caused by fire, insects, and disease, and the cost of protective meas- 
ures,® the ease and comparative accuracy with which it may be valued 
for the purpose of general property taxation, the inherent difficulties 
encountered in the distribution of lumber,* the keen competitive con- 
ditions existing in the industry, and most important, perhaps, the 
constant menace from competing substitutes for wood® and the pro- 
gressive decrease that has occurred during the last quarter century 
in the per capita consumption of lumber.* The belief of lumbermen 


that these factors would continue to exist has probably been the chief 
reason for the rapid liquidation of their holdings which resulted in 
excessive competitive marketing with depressed prices and instability 
of employment.’ It is therefore not surprising that lumbermen were 


1 This editorial note is the first of a series to appear in this REviEw treating 
specific industries under the codes. It is herein proposed to give a general sur- 
vey of the Codes of Fair Competition for the Lumber and Timber Products 
Industries and the Retail Lumber Trade. Special emphasis will be given to 
the more controversial sections of these Codes, such as price fixing, but the 
wage and labor provisions, which are not in their legal aspects distinctive from 
such provisions in other codes, will not be examined. One phase of the labor 
problem may be found extensively treated in (1934) 3 Gro. Wasn. L. Rev. 1. 

2 AMERICAN LUMBERMAN, April 29, 1933, p. 12; Report of the Forester, 
fiscal year 1932, p. 17. 

3 Senate Report No. 28, 68th Cong., Ist Sess., pp. 15-17; A National Plan 
for American Forestry, Senate Doc. No. 12, 73d Cong., Ist Sess., pp. 1319, 
1395-1429. 

4U. S. Dept. of Agriculture Report No. 115, Part VIII, Studies of the 
Lumber Industry, entitled, “The Distribution of Softwood Lumber in the Middle 
West”; U.S. Dept. of Agriculture Yearbook, 1922, “Timber: Mine or Crop?” 
p. 114; Senate Report No. 28, 68th Cong., Ist Sess., p. 12. 

5U. S. Dept. of Agriculture Report No. 117, entitled, “The Substitution of 
Other Materials for Wood”; U. S. Dept. of Agriculture Yearbook, 1922, 
“Timber: Mine or Crop?” p. 135. 

6 Report of the Forester, U. S. Forest Service, fiscal year 1931, p. 3. 

7A National Plan for American Forestry, supra note 3, p. 85. 
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most willing to attempt to solve some of their problems through the 
cooperative privileges extended industry by the NRA.® 

On August 19, 1933, the first draft of the code of fair competi- 
tion for the lumber and timber products’ industries was given ap- 
proval by President Roosevelt. As expressed by the National Lumber 
Manufacturers’ Association in transmitting the code to the President, 
the purposes were to eliminate unfair competitive practices, reduce 
and relieve unemployment, improve standards of labor, maintain 
standards of quality, rehabilitate the lumber and timber products’ in- 
dustries, bring about sustained-yield forest management and perma- 
nent sources of employment, conserve natural resources, and other- 
wise effectuate the policy of the National Recovery Act.® In Article 
I the purpose is further explained as being an undertaking in indus- 
trial self-government under such public sanctions as are necessary to 
carry out the intentions of the Act. It is to be noted that at all times 
the most zealous partisans of the code within the industry have quali- 
fied their approval as extending only to government codperation. 
They lay considerable stress on the self-government feature of the 
code and there seems little disposition to let the government take an 
active regulatory role. Even in Schedule C, dealing with forest con- 
servation, a phase in which the public’s interest is very great, leaders 
of the industry look to the Federal Government for counsel and criti- 
cism but not for policing.*° A somewhat different attitude is taken 
perforce as regards the enforcement of minimum price provisions. 
The Lumber Code Authority while recognizing the importance of 
voluntary compliance, is aware that only through vigorous support 
from the government in the form of legal actions against code vio- 
lators can the plan be made effective." 

The vexatious question of minimum prices is dealt with in Article 
IX of the Lumber and Timber Products Code and Article VIII, 
Sec. 8, of the Retail Lumber Code. Under the original draft of Ar- 
8, 1933, p. 1. See the article of Dr. Wilson Compton in Minnesota CONSERVA- 
tTionist, Aug., 1934, pp. 10, 11. As to the most recent pronouncement on the 
legality of trade associations before NRA, see Appalachian Coals, Inc., v. United 
States, 288 U. S. 344, 53 Sup. Ct. 471, 77 L. ed. 825 (1933). 

® Code of Fair Competition for the Lumber and Timber Products Industries 
as approved by the President, Aug. 19, 1933. 

10 John B. Woods, Director of Conservation under the National Lumber Mfgr. 
Assn., stated that “the Forest Service can contribute to making effective the pro- 
visions of Article X and its Supplements by lending counsel to the Division 
Agencies and by conducting studies aimed at selective logging and the blocking 
up of sustained yield units, and by other appropriate activities,” but that it would 
violate “the spirit and intent of the National Industrial Recovery Act” and would 
be “objectionable to the Lumber Code Authority” and those subject to the 
Lumber Code if the Forest Service should act as a police force. JOURNAL OF 


Forestry, Nov., 1934 (Vol. XXXII, No. 8). 
11 See THE AMERICAN LUMBERMAN, Oct. 13, 1934, at p. 27. 
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ticle IX it was provided that such prices “shall be established with 
due regard to the maintenance of free competition among species, 
Divisions and Subdivisions, and with the products of other industries 
and other countries, and to the encouragement of the use of said 
products; and, except for export sales, shall not be more than the 
cost of production, determined as provided in this section (a), nor 
less than such cost of production after deducting the capital charges 
specified in items 11 and 12(b) of this section (a).” This article 
underwent considerable revision and in the code as amended to Octo- 
ber 10, 1934, it is provided that if the Code Authority shall find an 
emergency to exist in the industry or Division or Subdivision thereof 
so as to seriously endanger the purposes of the code and the NRA, 
the Administrator may fix reasonable cost schedules for any or all 
items and classifications of lumber and timber products as well as 
rules and regulations for the application thereof.‘* Such reasonable 
costs and the rules for their operation shall constitute the minimum 
prices for such items and classifications of lumber and timber prod- 
ucts as long as the Administrator shall deem the emergency to exist.’* 
It is further required that the Code Authority, not later than Decem- 
ber 1, 1934, submit to the Administrator its recommendations for 
any amendments necessary to effectuate the purposes of the Act.’* 
The Retail Code states that no person subject to it shall sell under 
cost, which is defined to be “the actual cost of merchandise to the 
seller plus actual overhead.” ?° 

Much litigation has followed in the wake of the establishment of 
minimum prices, not only in the lumber industry but in several others. 
In early October of this year the Code Authority had approximately 
thirty-five price violation cases in the hands of the National Recovery 
Administration.'® 

At this date, because of the absence of any ruling by the Federal 
Supreme Court, or even a Circuit Court of Appeals, the fate of the 
price provisions is in doubt. District courts have held that the fixing 
of minimum prices is constitutional.'7 In several cases the contro- 
versy has been whether the National Recovery Act itself authorized 
the fixing of minimum prices by code authorities, the Administrator, 

12 Code of Fair Competition for the Lumber and Timber Products Industries, 
Art. IX, a, 1, 2. 

13 Tbid. Art. IX, a, 3. 

14 bid. Art. IX, a, 5. 

15 Code of Fair Competition for Retail Lumber, Lumber Products, Building 
Materials, and Building Specialties Trade, Art. VIII, Sec. 8 

16 Speech of D. T. Mason at Lumber Code Authority meeting in Chicago, 
Oct. 3-5, 1934, AMERICAN LuMBERMAN, Oct. 13, 1934, p. 20. 

17 United States v. Canfield Lumber Co., D. C. Nebr., Eq.—1310, Aug. 29, 


1934; United States v. Spotless Dollar Cleaners, Inc., 6 F. Supp. 725 (S. D. 
N. Y. 1934). 
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or the President. One recent southern case,'* illustrative of those 
cases denying the legality of price fixing under the Act, proceeds 
on the theory that any statute (such as the NRA) in derogation of 
common law rights must be construed strictly and no inference 
should be drawn limiting such rights unless clearly expressed or ab- 
solutely required by the case. Since the NRA did not expressly 
grant anyone the power to determine and establish a minimum reason- 
able cost, no such power can be inferred, it is said.1® United States 
v. Lee Wilson*® takes the position that it is almost essential in order 
to effect the purposes of the Act that prices be regulated, and the 
court suggests the similarity of the present situation with the struggle 
to regulate railroad rates and the eventual emergence of a public 
policy in favor of such regulation. The case suggests another argu- 
ment. The provision, U. S. C. Supp. VII, Title 15, § 704, granting 
the President power to license persons engaged in an industry where 
there is destructive price cutting, implies that there was a price fixed 
which had been cut. “To say the price that is cut was a general price 
prevailing over the country would mean nothing.” ** 

A second line of attack upon the right of code authorities to fix 
prices** has been the interpretation of “fair competition” in connec- 
tion with the established statutory phrase “unfair methods of compe- 
tition” and the common law phrase “unfair competition.” ** It is 


18 Mississippi Valley Hardwood Co. v. McLanahan, D. C. W. D. Tenn., Eq.— 
1235, Oct. 6, 1934. Contra, United States v. Lee Wilson & Co., D. C. E. D. 
Ark., Oct. 15, 1934. 

“sss v. Crown Laundry Service, Inc., 116 N. J. Eq. 40, 172 Atl. 331 

20 Supra note 18. 

21 [bid. 

22 State ex rel. Schneider v. Gullatt Cleaning and Dyeing Co., 2 C. C. H. 
(Trade Reg. Series), 5458 (Ohio, 1934). 

23 Some of the courts have stated that the statutory phrase definitely does 
not include selling below cost and have cited Sears, Roebuck v. Fed. Tr. 
Comm'n, 258 Fed. 307 (C. C. A. 7th, 1919) in support. This case simply held 
that the Commission’s order against petitioner’s selling sugar below cost was 
not warranted by the Federal Trade Commission Act, 38 Stat. L. 719; but 
it was said that such a sale accompanied by misrepresentations would be unlaw- 
ful. Whether selling below cost is unfair competition at common law or under 
the Act above mentioned is at least probematical. It is possible that the con- 
clusion would vary with circumstances since there are no closed categories of 
what constitutes unfair competition or unfair methods of competition. Fed. Tr. 
Comm’n v. Keppel, 291 U. S. 304, 54 Sup. Ct. 423, 78 L. ed. 497 (adv. op.) 
(1934). The Court there declined to give a comprehensive definition of the 
unfair methods which are banned and added; 

“We do not intimate either that the statute does not authorize the prohibition 
of other and hitherto unknown methods of competition or, on the other hand, 
that the Commission may prohibit every unethical competitive practice regard- 
less of its particular character or consequences. New or different practices must 
be considered as they arise in the light of the circumstances in which they are 
employed.” 

x 5 S00 (1933) 47 Harv. L. Rev. 85, 108; Nims, Unrair Competition (3d 


“79 
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argued that price cutting is legally fair competition. A different at- 
titude was taken by the court in Stokes v. Newtown Creek Coal & 
Coke Co., Inc.** This decision goes on the principle that if Congress 
in adopting the words “unfair competition” had in mind the protec- 
tion of industry from unfair competition, as that phrase is known at 
common law, it simply created very elaborate enforcement machinery 
where adequate remedies already existed. The court in United 
States v. Lee Wilson®® added, “This whole class of legislation must 
pass out of the picture if we stick to the strict standards of construc- 
tion that were adopted by the courts prior to the passage of this Act, 
and I think that was why the standards of fair competition were to 
be fixed as provided for in the codes instead of that term as used in 
the prior decisions.” 

A third ground of attack, as suggested in Wilentz v. Crown Laun- 
dry Service,*® is that although the Recovery Act makes no mention 
of price regulation, it does empower the President to license persons 
engaged in an industry if there is destructive price cutting. By this 
specific reference to prices, it is argued, Congress intended to omit 
such reference in connection with the adoption of codes of fair com- 
petition. Stokes v. Newtown Creek Coal & Coke Co.*" answers this 
by showing that the licensing provision applies also where there is 
destructive wage cutting and a minimum wage provision must be in 
every code. Consequently licensing is a remedy where code enforce- 
ment is otherwise impractical rather than a means to meet conditions 
not contemplated by the codes. 

If it is conceded that the Code Authorities and the President have 
power to set reasonable minimum prices, equity will enjoin anyone 
subject to a code with such price provision from selling below the 
code price.** 

The constitutionality of the price fixing features of the code for 
retail lumber, lumber products, and building specialties, has been up- 
held in the courts of first instance,?® but the problem will remain in 
an unsatisfactory status until the Supreme Court definitely passes 


242 C. C. H. (Trade Reg. Series) 5588 (N. Y. 1934). 

25 Supra note 18. 

26 Supra note 19. 

27 Supra note 24. 

28 National Recovery Act, Sec. 3(c), 15 U. S. C. Supp. VII § 703(c) (1933) ; 
be States v. Canfield-Dietrick Lumber Co., D. C. Minn., Eq.—2772, July 
28, 1934. 

29 Supra note 17, U. S. v. Canfield. But since the preparation of this note 
another district court has held that Congress has no right to fix prices in inter- 
state commerce and that a retail sale at a lumber yard, even though the product 


is to be removed from the state, is not within the scope of interstate commerce. 
U. S. v. Sutherland, D. C. W. D. Mo., Eq.—2552, Dec. 27, 1934. 
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upon it. Since all the Federal decisions at this writing have been in 
district courts, there is no binding precedent and district attorneys 
are at liberty to presume that price fixing under the codes is legal 
and constitutional. Inasmuch as the fundamental purpose of the 
National Recovery Act was not to end competition but to make it 
rational and to protect labor, producer, and consumer, by establish- 
ing certain minimum standards for business, it would seem that the 
establishing of minimum prices in the codes is warranted by the 
Act.*° The lumber industry recently expressed its attitude in favor 
of a minimum price policy.*? The hope seems to be that most lumber- 
men will voluntarily comply and that the Recovery Administration 
will prosecute the minority of nonconformists.*? In the absence of a 
Supreme Court ruling this is obviously a situation which leaves code 
enforcement in a weak position. With some courts restraining sales 
below code prices and others refusing to do so, not only is the Code 
Authority vexed by a doubt as to the legality of its policy but the 
complying producers and retailers are subject to the competition of 
those who flaunt the codes, thus inducing violations as a matter of 
self-protection.** It is highly important therefore to watch for de- 
velopment in the Circuit Courts of Appeal and the Supreme Court.** 


The lumber industry is perhaps not as united in support of cost 
protection as the Chicago vote might indicate. Several mill owners 
of western Oregon and Washington, representing 7% per cent of 
the capacity of softwood plants of the United States,** have steadily 
opposed the policy, and frequent grumblings have come from the 
southern hardwood producers.*® Part of this objection arises from 


30 See Hearings before Committee on Finance, U. S. Senate, 73d Cong., Ist 
Sess. on S. 1712 and H. R. 5755, pp. 1-3 (1933). 

31 The meeting of the Lumber Code Authority in Chicago, Oct. 3-5, in which 
anyone and everyone in the industry was invited to take part, voted 34 to 1 to 
retain cost protection during the present emergency. See AMERICAN LUMBER- 
MAN, Oct. 13, 1934, p. 1. 

32 [bid. 


83 The widespread abandonment of observance of cost protection provisions 
has been ascribed to these causes chiefly: “(1) Overproduction; (2) lack of 
the demand expected; (3) prices too high to give any incentive to sell above 
the minimum; (4) chiseling by the chronic price cutters; (5) failure to punish 
violators.” SouTHERN LUMBER JoURNAL, Nov., 1934, p. 7. 

34 The Mississippi Valley Hardwood case, supra note 18, and the Lee Wilson 
case, supra note 18, are reported as being appealed. 

35 See THE TIMBERMAN, Sept., 1934, p. 57; THe Timperman, Oct., 1934, 

p. 24. 
36 See SouTHERN LUMBER JouRNAL, Nov., 1934, p. 7. On Oct. 30, 1934, “a 
large group of small yellow pine mill men, meeting in Columbus, Miss., voted 
for immediate abandonment of the Code, implying that they would not only no 
longer respect minimum prices but that they would disregard minimum wages 
and maximum hours.” 
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the feeling of unjust discrimination against those obeying the code 
while the status of cost protection remains in doubt.*? 

Among the most significant features and probably the most dis- 
tinctive, is the conservation provision (Art. X) of the Lumber Code.** 
There are approximately 500,000,000 acres of timber growing land 
in the United States. Four-fifths of this, or about 400,000,000 acres, 
is privately owned, of which 270,000,000 is in industrial holdings and 
127,000,000 in farm woodlands. Nine-tenths of the poorly stocked 
or devastated forest land (83,000,000 acres) is in private ownership, 
and even as to the one-tenth in public ownership, private ownership 
is responsible. Of the 850,000 acres devastated annually, 95 per cent 
is on private land. Practically all of the 135,000 acres cut over an- 
nually on publicly owned lands is cut over with conscious regard for 
the perpetuation of the forest, whereas 9,500,000 acres out of a total 
of 9,865,000 acres of private land is cut without any serious effort at 
reforestation.*® The Secretary of Agriculture observed: 

“The National Lumber Manufacturers’ Association has recently 
stated that the National Industrial Recovery Act has abruptly brought 
about organized conservation effort after three-quarters of a century 


37 See SouTHERN LUMBERMAN, Nov. 1, 1934, p. 16, and SourHERN LUMBER 
JourNAL, Nov., 1934, p. 7. “It has been from the first a made-to-order situa- 
tion for the chronic chisler—that type of manufacturer and wholesaler who 
never maintained his business on a quality and service basis. These gentry 
have taken more than their share of business from manufacturers and whole- 
salers who wanted to observe code provisions, until finally in self-defense, law- 
abiding manufacturers and wholesalers had to cut their prices in order to keep 
old customers or find new ones to replace those lost to the chisler. 

“Tt is unthinkable from a moral standpoint that this condition should be al- 
lowed to continue indefinitely. Without any assurance as to whether the Su- 
preme Court will approve price fixation, the Code Authority, its agencies and 
the enforcement machinery of the government are in a most difficult position. 
Official abandonment of minimum prices would mean a terrific loss in inven- 
tories and destroy public confidence in the lumber industry to such an extent 
that no one would believe that the price bottom had been reached even after 
the bottom had fallen out. But unless the leaders of each agency can secure 
codperative, voluntary, compliance of a large majority to respect minimum 
prices, then the inevitable course is general abandonment of prices, a period of 
chaos, and after that a new beginning.” One might at least question whether 
a new beginning would be possible after such disaster. 

Since the preparation of this note the National Industrial Recovery Board 
has decided to suspend the minimum price provisions of the Lumber and Timber 
Products Code although it was declared that destructive price cutting in these 
industries would not be permitted. New York Times, Dec. 23, 1934, p. 1. As 
to the policy of the Board regarding price fixing, see NRA Office Memo- 
randum No. 228, June 7, 1934, 1 C. C. H. (Trade Reg. Series), 1961. 

38 At a conference last winter with foresters and lumberman, President Roose- 
velt is quoted as enthusaistically observing that “this conservation code is about 
the most important thing we have done down here.” Minnesota CoNSERVA- 
tTionist, Aug., 1934, p. 11 

39 See statements of Chief Forester Silcox before Subcommittee of House 
Committee on Appropriations, 73d Cong., 2d Sess., Feb. 2, 1934. Also see “A 
National Plan for American Forestry,” Senate Doc., Nov. 12, 73d Cong., Ist 
Sess., pp. 11-12. 
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of talk about it. This is largely true, as far as private forests are 
concerned. The great achievements in forest conservation during the 
last 50 years have been almost entirely in the field of public forestry. 
The public forests, however, even now embrace only 20 per cent of 
the country’s forest land and not much more than 10 per cent of the 
potential timber-growing capacity. The great bulk of our forest land 
is still privately owned.” *° 

The apparent attitude of all concerned and especially of the Forest 
Service and professional foresters a year ago was one of great re- 
joicing and hope that at last sustained yield management was to be 
applied to privately owned forests.*t The Forest Service outlined a 
program pursuant to Article X of the code and this was substantially 
embodied in Schedule C of the same code and adopted by the Code 
Authority. 


Schedule C presents some interesting questions from the purely 
legal standpoint although no question under it has yet been presented 
to the courts. It recognizes that successful accomplishment of its 
purposes is dependent upon cooperation of the appropriate state and 
federal agencies. To just what extent the public authorities will 
police private ownership in respect to this part of the code is not 
clear but it appears certain that voluntary codperation by private 
owners must be widespread to insure success. 


The constitutionality of Schedule C will probably be found, if at 
all, under the commerce clause since acquisition of forest lands by 
the government has been primarily for the purpose of protecting 
the watersheds of navigable streams.*? These are properly within 
the orbit of congressional legislative authority.** It is probable that 
the forest conservation features of the code will be justified on the 
grounds that the forests are an important factor in regulating stream- 
flow and preventing soil erosion. It appears to be a demonstrated 


40 Statement of Secretary Wallace before the conference on Art. X of the 
Lumber and Timber Products Code, Oct. 24, 1933. See also the remarks of 
Dr. Wilson Compton, Secretary of the National Lumber Manufacturers’ Assoc., 
in MINNEsoTA ConSERVATIONIST, Aug., 1934, p. 10 


41 Statements to the Forest Conservation Conference, Oct. 24, 1933, by Sec- 
retary Wallace and Dr. Wilson Compton. 


42 Act of June 4, 1897, 30 Stat. L. 35; 16 U. S. C. § 475 (1926); Act of 
March 1, 1911, 36 Star. L. 961, as amended. 


43“Tts bed may vary and its banks may change, but . . . the public right of 
navigation follows the stream and the authority of Congress goes with it.” 
Phila. Co. v. Stimson, 223 U. S. 605, 634, 32 Ly Ct. 340, 56 L. ed. 570 (1912) ; 
Gilman v. Phila., 3 Wall. 713, 724, 18 _ 96 (U. S. 1866) ; = Daniel 
Ball, 10 Wall. 557, 19 L. ed. 999 (U.S 1871); Gibson v. U. S., 166 U. S. 
269, 17 Sup. Ct. 578, 41 L. ed. 996 (1897) ; Scranton v. Wheeler, 99 U. S. 
141, 21 Sup. Ct. 48, 45 L. ed. 126 (1900). 
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scientific fact that forest denudation is an important contributing 
factor to floods and erosion.** 

The Federal Government has in the past 50 years spent in excess 
of $2,000,000,000 for improvement of rivers and harbors. Floods, 
occurring in every part of the United States, bring damage ranging 
downward from the huge Mississippi disaster in 1927, estimated at 
246 lives and $300,000,000, to those caused by floods too small to 
attract notice. The regularity of flow and freedom from silt are 
vital factors in the availability, use, and cost of maintenance. 

These facts are interesting from the legal point of view in that 
they reveal clearly the interstate character of the problem of forest 
preservation. Once this is understood it follows that protection from 
fire, from insects, from tree diseases, from wasteful cutting and all 
the other evils which Schedule C is designed to prevent, is a subject 
within the jurisdiction of Congress and for that reason the conserva- 
tion provisions should be upheld. 

It might be contended that lumber is by nature largely an article 
of interstate commerce and therefore a product which Congress might 
constitutionally control. The problem ties in with that of control of 
production although they are not identical since the latter might be 
effected without limiting or regulating cutting. 

Article VIII of the Lumber and Timber Products’ Code states that 
in order “to effectuate the declared purposes of this code in respect 
of maintaining a reasonable balance between the production and the 
consumption of lumber and timber products and to assure adequate 
supplies thereof, the Authority shall determine, and from time to 
time revise, . . . estimates of expected consumption, including ex- 
ports of lumber and timber products of each Division and Subdivi- 
sion; and based thereon it is empowered to establish . . . produc- 
tion quotas for any Division or Subdivision of the lumber and timber 
products’ industries.”” This is an attempt to artificially solve the 
problems of forced liquidation and wasteful denudation of forest 
lands mentioned above. In the declaration of policy, the Recovery 
Act declares its purpose, inter alia, to be “to avoid undue restriction 
of production (except as may be temporarily required).”** Cer- 
tainly this suggests that under the Act as it now reads, control of 
production is only a temporary feature. In so far as the lumber in- 
dustry is concerned, production would probably require strict limita- 
tions for several years before supply and demand reasonably balance 
one another. It will be interesting to see what changes will be made 

44 See the discussion in Senate Doc. No. 12, 73d Cong., Ist Sess., pp. 299-463 ; 


this pat is epitomized in a summary to be found in the same document, 
pp. 25-29 


45 National Industrial Recovery Act, Title 1, § 1, 15 U. S. C. Supp. VII 15 
§ 701 (1933). 
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in the Act regarding limitation of production if Congress makes it 
permanent this winter. However, the restriction of cutting might 
be based on another purpose as provided in the Act, namely, “to con- 
serve natural resources.” It could then be an ancillary part of the 
general policy of conservation authorized by Article X of the code 
under discussion. 

Recently a case was decided in the Federal District Court of 
Oregon**® which denied an injunction against enforcement of code 
allotments in the West Coast Division, comprising Douglas fir dis- 
tricts of western Oregon and Washington. Plaintiff argued that its 
mill, which had previously operated on two 30-hour shifts, was now 
limited to 30 hours a week of operating time and thus was restricted 
to 30 per cent of its past production while one-shift mills were limited 
only to 60 per cent of past production. The court recognized that 
the allotments meant greater hardship on some mills than others, but 
said that the plan while not perfect, is the most likely thing to pre- 
vent complete disaster in the lumber industry. It held there was no 
arbitrary discrimination. The court emphasized the deplorable state 
of the industry and seemed to be swayed by it. If the courts take 
into account and give due weight to economic realities it is reasonable 
to believe that production control and maybe cost protection will re- 
ceive judicial sanction. 

Hitherto the tactics of enforcing code provisions have been to boy- 
cott, e.g., to deprive the code violator of the Blue Eagle. More 
recently the Recovery Administration has assumed a bolder attitude 
and quite a number of cases have been brought to the lower courts. 
A special Assistant Attorney General in charge of NRA prosecutions 
has recently been appointed. At present it is not unlikely that the 
Administration will push NRA cases to secure definite pronounce- 
ments by the high courts since it is felt that these would be a helpful 
guide to Congress if it should choose to make NRA permanent.*’ 
That the codes or something similar will probably remain a part of 
our national economy is almost certain. Even more important than 
guiding legislative action, a clear-cut Supreme Court decision up- 
holding any of the important provisions of a code, such as that for 
lumber and timber products, would give confidence to those who are 
sincerely abiding by their codes and would aid more vigorous action 
against “‘chiselers” who flagrantly violate code provisions at the ex- 
pense of others. H. Girrorp [R1on. 


46 Willamette Valley Lumber Co. v. Watzek, 5 F. Supp. 689 (D. C. Ore., 
1934); note in (1934) 43 Yate Law Journat 827. 

47 When a decision adverse to the government was rendered in U. S. v. 
Belcher in a district court of Alabama last autumn on a demurrer challenging 
the constitutionality of the NRA, it was stated in official circles that a hasty 
appeal to the Supreme Court was planned. (1934) 2 U. S. Law Week 157. 
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INTERPRETATION AND EFFECT OF THE “EMERGENCY BANK HOoLIDAY” 
ON THE BANKING BUSINESS 


In a previous article,’ the constitutionality and general validity of 
the President’s “bank holiday proclamation” * of March, 1933, com- 
pletely confirmed by Congress,’ was found (aside from the question 
of delegation of power) in the power of Congress to coin and regu- 
late the value of money.* It was concluded that “a power to create 
implies a power to preserve,” ° and that the declaration of the bank- 
ing holiday, under emergency circumstances, “was within the consti- 
tutional power of Congress to preserve the then value of money.” ® 
It was also pointed out that “it would be strange if a measure so 
drastic did not have some serious consequences in regard to contract 
and property rights” and that “it would be perhaps, more strange if 
persons injured thereby should refrain from bringing their troubles 
to the courts.” 7 

In the great banking emergency under consideration, no one would 
contend that the restrictive proclamations of the President and gov- 
ernors, and subsequent protective laws passed by Congress and the 
legislatures were not economically necessary, if not imperative. This 
alone, to say the least, should resolve any doubts involving such leg- 
islation in favor of its legality; while at the most, in a sense, it con- 
stitutes a justification per se. It would be strange indeed if acts so 
necessary to the general welfare should be inharmonious with the law, 
even though not previously, generally or specifically employed.* 

When the constitutionality of the banking holidays has been ques- 
tioned, the courts have recognized the inherent necessity for even 

1 (1934) 2 Geo. Wasu. L. Rev. 365-375. 

2From about the middle of February 1933, the financial structure of the 
United States was acutely disrupted to the proportions of a national panic. 
Banks generally were subject to runs irrespective of their actual condition. On 
March 6, 1933, the President issued a proclamation stating that a “national 
emergency” existed, and declared a banking holiday from March 6 to March 
9, inclusive. On March 9, 1933, the President declared the continued existence 
of the emergency and extended the banking holiday until further proclama- 
tion. (No. 2039, and 2040, 12 U. S. C. A. 1933, Supp. pp. 37, 38.) 

Prior to the presidential proclamation, governors in almost all the states 
had taken similar action and had issued proclamations resulting in a general 
closing of the banks throughout the land. After the passage of federal and 
state restrictive and protective measures, banks were reopened on a partial or 
complete basis as ~. a of their condition permitted. 

348 Stat. L. 1 (19. 

4 UNITED STATES rs Art. I, § 8, Cl. 5. 

5 McCulloch v. Maryland, 4 Wheat, 316, 426, 4 L. ed. 579 (U. S. 1819). 

6 Supra note 1, p. 373. 

* Supra note 1, p. 365. 

8 “While emergency does not ae power, emergency may furnish the 
occasion for the exercise of pow 

Home Building & Loan Ass’n. v. ” Blaisdell, 290 U. S. 398, 54 Sup. Ct. 231, 
78 L. ed. 255 (Jan. 8, 1934). See also note on the powers of the executive 
in an emergency (1935), 3 Gro. Wasa. L. Rev. 195. 
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extreme protective control and have dismissed uncertainties and 
doubts with a strong affirmation of their constitutionality. The fun- 
damental principle is well established that the banking business is 
affected with a public interest subjecting it to legislative regulation 
and control under the police power.® ‘This is the least limitable of 
governmental powers.’® In Sneeden v. City of Marion, Illinois,» 
a case arising before the emergency, the court said, “* * * the busi- 
ness of banking is so intimately connected with the public interest 
that Congress and the legislatures may prohibit it altogether, or may 
prescribe the conditions under which it may be carried on.” Indeed, 
because of its vital importance in our entire economic structure and 
to the welfare of the people as a whole, the banking business is in 
a class by itself,’* peculiarly subject to governmental supervision and 
protection. In State v. Gibbes,* a recent case involving severe re- 
strictive legislation including prohibition of suit against banks, the 
court quoted with approval that: “To regulate the banking business 
so as to reduce to a minimum failures in this branch of business en- 
terprise is not only clearly within the powers of the legislative de- 
partment of government, but it may also be said to be an imperative 
duty for the Legislature to enact laws for the prevention, as far as 
possible, of bank failures.” ** 

As a corollary to federal and state power to act, the courts are 
equally positive that the bank holiday did not abridge rights conferred 
by the due process*® and equal protection clauses of the Fourteenth 
Amendment. In United States Building & Loan Ass'n v. McClel- 
land,'* the court quotes with strong approval from Noble State Bank 
v. Haskell," which stated that, “The Fourteenth Amendment does not 
prohibit the state, where the public interests so demand, from * * * 
prohibiting it (the banking business) except under prescribed condi- 
tions. * * * Nor do the guarantees of the Fourteenth Amendment 
conflict wtih the principle that all property is held under the implied 
obligation that the owner’s use of it shall not be injurious to the 
community.” In fact, as against denying such rights, the very pur- 
pose of the proclamations and legislative enactments was to grant 
equal protection to those similarly situated, “to prevent any priority 

93 R. C. L. 379. 

10 Hall v. Geiger-Jones Co., 242 U. S. 539, 37 Sup. Ct. 217, 220, 61 L. ed. 
480 (1917). 

1164 F. (2d) 721 (C. C. A. 7th, (1933)). 

12 Ex parte Pittman, 31 Nev. 43, 99 Pac. 700, 1319 (1909). 

13171 S. C. 209, 172 S. E. 180 (1933), annotated (1933-34) 2 Gro. WaAsH. 
L. Rev. 81 and 241. 

14 Supra note 12. 

15 See (1934) 2 Geo. Was. L. Rev. 372. 

166 F. Supp. 299 (Colo. 1934). 


17219 U. S. 104, 31 Sup. Ct. 186, 55 L. ed. 112 (1911). 
4 
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or preference among depositors; to secure to all depositors * * * a 
just and equal distribution of * * * assets.”** Nor did either fed- 
eral or state action constitute an unconstitutional impairment of the 
obligation of contracts. There is no express restriction on the power 
of Congress to impair existing contracts; the prohibition is against 
state action, is absolute but nevertheless reasonable. Here again, in 
a real sense, the restrictive measures under consideration clearly pre- 
served rather than impaired contractual obligations. It particularly 
protected the obligations of banks to their depositors; it generally 
maintained a stationary relationship between debtors and creditors 
by preventing a ruinous change in the value of money; and even 
more generally it preserved monetary obligations of every kind and 
degree by protecting the institutions essential to our entire credit 
structure and economic existence. Interference with contracts then, 
it can be understood, is not synonymous with impairment. The re- 
striction on impairment may be absolute, while the obligation to up- 
hold the restriction may well call into being some protective interfer- 
ence. In Home Building & Loan Ass'n v. Blaisdell,® the court 
stated that, ‘““The economic interests of the state may justify the exer- 
cise of its continuing and dominant protective power notwithstanding 
interference with contracts.” 

Because the constitutionality and economic necessity of the restric- 
tive measures is free from doubt, and because the courts, where the 
question has been raised, have considered the subject in the same 
light, a more extended treatment here would not be justified. The 
effort would be better made in examining interesting problems that 
have arisen in the courts when specific objection has been made to 
some phase or phases of the emergency measures and when rights 
and assumed rights of parties have necessarily clashed. 

One of the basic problems to face the courts was, to interpret the 
scope of the banking holiday and define its limits. That it applied 
to all banks, using the term in its broadest and most general sense, 
was clear by the express words of either the Presidential proclama- 
tion, or legislative enactments.*° That it prohibited all banking 


18 Pestcoe v. Sixth Nat. Bank of Philadelphia, 112 Pa. Super. Ct. 373, 171 
Atl. 302 (1934). 

19 Supra note 8, at page 437. 

20 Pres. Procl. of March 6, 1933 (Supra note 2): “As used in this order the 
term “banking institutions” shall include all Federal Reserve Banks, national 
banking associations, banks, trust companies, savings banks, building and loan 
associations, credit unions, or other corporations, partnerships, associations or 
persons, engaged in the business of receiving deposits, making loans, discount- 
ing business paper, or transacting any other form of banking business.” State 
laws were Similarly broadly expressed. 

Also, prior to the Presidential proclamation, on February 25, 1933, Congress 
had given the Comptroller of the Currency the right to exercise «with 
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transactions of any nature whatsoever, in the absence of special regu- 
lations by the Secretary of the Treasury or otherwise, was equally 
clear.**. But that it might permit one to avoid obligations occurring 
either during the period of the holiday or later, that its prohibitive 
edict might cover other phases of activity other than banks, either 
because of the use of the word “holiday” or because they were in- 
separably linked in function with the banks, were questions that had 
to be resolved by the courts. It needs no argument, however, to 
make it plain that the ramifications of banking activities are so ex- 
tensive that necessarily no attempt could be made to prohibit activity 
within their four walls and among themselves without seriously af- 
fecting the rights of persons and property not directly concerned. 
The President’s proclamation referred to the suspending of bank- 
ing transactions as a “bank holiday.” But it is natural that those 
upon whom obligations rested should attempt to avoid or forestall 
them by protesting the legality of transactions during that period 
in an attempt to extend, as far as possible, the scope of the holiday. 
Particular objection was made to judicial ** and related activities. 
In Vidal v. Backs,** application was made for a writ of mandate to 
compel the county cleark to issue a writ of execution on a judgment 
of foreclosure and sale ** rendered during the banking holiday. The 
state constitution provided that the court should not be open on legal 
holidays and nonjudicial days.** Holidays were defined by the Po- 
litical Code as “every Sunday ... and every day appointed by 
the president of the United States, or by the governor of this state 
for a public fast, thanksgiving, or a general or special holiday.” *° 


respect to any national banking association any powers which the State officials 
having supervision of State banks ... in the State in which such... are 
located may have with respect to such State institutions under State laws now 
in force or hereafter enacted...” 47 Srar. L. 907, C. 126, 12 U. S. C. Supp. 
VII, § 1 note (1933). 

Thus, as in most states, where state restrictive action preceded federal, na- 
tional banks, which otherwise would have been subject to ruinous runs, were 
in this manner included within the cloak of the protective enactments. 

21 Pres. Procl. of March 6, 1933 (Supra note 2): “... And that during 
such period all banking transactions shall be suspended ... no such banking 
institutions . . . shall pay out, export, earmark, or permit the withdrawal or 
transfer in any manner or by any device whatsoever, of any gold or silver 
coin or bullion or currency ...; nor shall any such banking institution . . 
make loans or discounts, deal in foreign exchange, . .. or transact any other 
banking business whatsoever.” 

22 For general rules in regard to judicial business transacted on holidays see 
notes: Ann. Cas. 1916 E. 847; 19 L. R. A. 316 at 317; 10 L. R. A. 791; 5 
(A. & E.) Ann. Cas. 919; 11 Ann. Cas. 559. 

2321 P. (2d) 952, 86 A. L. R. 1138 (Cal., 1933). 

24 Judgment rendered March 8, 1933, two days after President’s procla- 
mation. 

25 CALIFORNIA STATE ConsTiTuTIOoN, Art. VI., § 

26 CALIFORNIA PoxiticaL Cope, § 10, as amended March 6, 1933. 
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An exception was provided, in that, on any day designated by the 
governor as a special holiday, all public offices and courts should 
be open as though the day were not a holiday.?7_ But no continuation 
of official and judicial business was expressly contemplated for 
such special holidays as might be appointed by the President. Without 
directly passing on this question, the court held that the banking 
holiday proclaimed by the President was not a special holiday within 
the meaning and intent of the Political Code; that it called for no 
interference with the regular processes of the courts; and, that it 
did not render the judgment unenforceable. To support its conclu- 
sion, the court pointed out that, in the absence of strong reasons 
to the contrary or unequivocal language expressing such a design, 
sound public policy ** required that the trial courts should always 
be open for business, that the court in question, as well as other 
constitutional courts, constituted an independent branch of govern- 
ment, free from the encroachment of the other two branches, and 
that clearly the bank holiday did not compass the general purposes 
or fall within the general understanding of the word “holiday.” Quot- 
ing from another case,”® the court reasoned by analogy from the 
English judicial system to the effect that the “chancery is always 
open”; “The Exchequer may sit upon a Sunday or out of term” 
and that, consequently, doubts should certainly be resolved in favor 
of the continuation of official business. 

Similar cases have been decided in the same vein. In Tillinghast 
v. Horton,®® an attempt was made by the owners of the equity of 
redemption under a mortgage to set aside a sale of the property. 
The property was sold by public auction on the same day and a few 
hours before a bank holiday was formally declared. Proper notice 
had been given—the sale was an otherwise valid one—and there 
was no evidence that a larger price would have been realized if a 
bank holiday had not been in existence. The court dismissed the 
bill with the statement that “the authorities appear to be unanimous 
to the effect that mortgage foreclosure sales and judicial sales are 
not invalid unless expressly prohibited by statute, by reason of being 
held on a bank holiday.” ** 


27 Supra note 25. 

28In Didsbury v. Van Tassel, 56 Hun. 423, 10 N. Y. S. 32, 33, (1890), it 
was said, “The avenues of approach to the courts should be open on all secular 
days; and great inconvenience, and positive loss and injury will result from 
their diminution.” 

29 Langabier v. Fairbury, Pontiac and Northwestern R. R. Co., 65 Ill. 243, 
16 Am. Rep. 550 (1872). 

30170 Atl. 70 (Sup. Ct. R. I., Jan. 19, 1934). 

mn + a cited 3 Jones, Mortcaces, § 2387 (§ 1847); and Supra notes 23 
an 1 
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What is the situation when judicial process is directed against a 
bank itself during the bank holiday, in the absence of special legisla- 
tion prohibiting suit against the bank? The simple question concern- 
ing only the validity of the service was presented in Doty v. Baltimore 
Trust Company ** on a motion to vacate a warrant of attachment 
served on a New York bank against funds of the Maryland Trust 
Company deposited there. Assuming the existence of a “legal” holi- 
day, the court thought, because a summons may be served on a legal 
holiday,** in the absence of contrary authority, a warrant of attach- 
ment may also. The service was further held not inconsistent with 
either the express provisions or spirit of the holiday proclamation, 
because it was in no sense a banking transaction, nor did it seek the 
withdrawal of funds. It did not even effect a transfer of title to 
the funds attached, but merely protected the plaintiff against their 
withdrawal while his action was in process of suit. Other questions 
were also considered by the court. Maryland’s statute,** prohibiting 
suit against banks, was held to have no application to suits against 
banks located outside of the state, where a claim is made against 
funds of domestic banks deposited therein; and, the court refused 
to uphold defendant’s contention that since the bank had been taken 
over by the Maryland commissioner of banking, the attachment served 
in New York was invalid since proceeding in Maryland was not 
shown to be one for dissolution.*® It is obvious then, that there is 
no compelling reason for extending the scope of the holiday beyond 
its literal meaning. It was not proclaimed for any of the objects 
connoted by the word “holiday.” No reference was made to any 
activity other than banking; except in a restricted sense, it was not 
a legal holiday,** nor a nonjudicial day.** It was expressly a banking 

32147 Misc. 868, 265 N. Y. Supp. 66 (1933). 

33 Flynn v. Union Surety & Guaranty Co., 170 N. Y. 145, 63 N. E. 61 (1902). 

34 Md., Acts of 1933, chap. 46, § 71B: “All of the remedies at law or in 
equity of any depositor, creditor, stockholder, or other person in interest, aris- 
ing out of agreements or transactions made prior to the passage of this Act, 
against any banking institution in the ary. of the Bank Commissioner as 
provided by this Act, shall be suspended . 

85 Defendant had cited in support Martyne v. American Union Fire Ins. Co. 
of Phila., 216 N. Y. 183, 110 N. E. 502 (1915). But the court held the case 
inapplicable, saying that the setting aside of a warrant of attachment upon 
the application of a liquidator or receiver of a foreign corporation was au- 
thorized “only where the appointment . . . is made in proceedings for the dis- 
solution of the corporation, thereby constituting the liquidator or receiver the 
universal successor of the corporation.” : 

36 Even “a legal holiday other than Sunday has effect as a holiday only as 
to those acts and transactions which are designated in the statute establishing 
the day.” Garner v. Tulsa Bldg. & Loan Ass’n., 131 Okla. 232, 268 Pac. 722 
(1928). 

87 In the principal case, the court said, “Also as the term ‘nonjudicial day’ 
is used in the Constitution, we cannot find that it is different from the expres- 
sion ‘legal holiday.’ Today it simply means those days ‘on which process can- 


not ordinarily issue or be executed or returned, and on which courts do not 
usually sit.” 
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holiday and its effect should not be extended in derogation of the 
judicial process. 

The closing of banks for a limited period and the subsequent finan- 
cial stringency that existed over a longer period, necessarily affected 
the capacity of parties to comply with contractual obligations. In 
City of East Cleveland v. Fidelity and Deposit Co.,** the city, unable 
to realize on its deposit, sued the bonding company to recover upon 
a depository bond. The defendant contended that it could not be 
required to pay until restrictions imposed upon the principal were 
lifted. The latter had refused payment almost a month after the 
President’s proclamation, when many other banks of a similar class 
were open, and was prohibited by law from transacting any banking 
business because of failure to meet solvency requirements. The court 
said that the actual financial condition of the bank was of no sig- 
nificance, that the bank was closed and prohibited from making pay- 
ment by operation of law, and that that fact was controlling. Further, 
it considered it sufficiently controlling to justify the temporary non- 
liability of the surety because the defense available to the bank, 
releasing it from present liability, was held equally available to the 
surety.*® But even this defense, the court said, would have no force 
if the restrictive measures imposed on the depository could fairly 
be held within the contemplation of the parties at the time the con- 
tract was made. But to state the proposition is to decide it, for in 
the absence of evidence to the contrary, such a state of affairs, the 
court pointed out, could not here be presumed “for sole basis of 
this legislation is the unusual, perhaps unprecedented, situation which 
suddenly confronted the country. Certainly the parties could not be 
expected to have had such an emergency in contemplation.” *° The 
court dismissed the suit with the admonition that the defendant was 
not completely discharged but would be subject to suit whenever 
the bank was.** 


385 F. Supp. 212 (N. D. Ohio, 1933). 

39 The court recognized many instances in which, though the principal is 
released on the main contract, the surety is responsible, particularly when the 
principal’s defense is personal in character. But, it refused to hold the defense 
one of this type and said, “It is in no sense personal to the bank, although 
directed against the bank and not against the surety. The bank has no choice.” 
But personal privilege would not seem to depend on the power to accept or 
reject. The point is difficult of classification. Perhaps the court’s attitude 
was best expressed by its conclusion: “In the nature of things, if the defense 
here will release the bank from present liability, it has the same effect on the 
surety.’ 

40 Supra note 38. 

*1 Case was expressly decided on the ground that, at the time the suit was 
begun, the bank by law was immune from suit and that this disability was ex- 
tended to the defendant bonding company by application of the general rule 
that “a cause of action cannot exist against a surety, as such, unless a cause 
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On the other hand, concerning much more generally the financial 
stringency which existed immediately subsequent to the closing of 
all banks, in Levy Plumbing Co. et al. v. Standard Sanitary Mfg. 
Co.,*? the court was unwilling to permit the avoidance of a contrac- 
tual obligation. Plaintiff had brought suit on three promissory notes. 
On March 2, 1933, while the suit was pending, plaintiff in open 
court, agreed to accept a certain sum in cash and an installment note 
in settlement of the suit. In accordance with further provisions of 
the agreement, upon defendant’s failure to comply in time with the 
terms of the settlement, judgment was entered against him on March 
31, 1933. On appeal, a motion was made for a new trial, based on 
the contention by the appellants that the bank holiday and severe 
financial stringency were not contemplated at the time that the agree- 
ment was made and, since this was the sole proximate cause of non- 
compliance, the agreement should not be enforced against them at 
that time. The court recognized that “the bank’s aptitude for refus- 
ing loans on real estate and other securities after their reopening 
may have been, and possibly was, the inductive cause of appellants’ 
financial inability to meet their obligation.” However, since the 
agreement was made when the banking crisis was imminent (the 
banks had closed on the same day that the agreement was made), 
the appellants were deemed to have had knowledge of the pending 
state of affairs or to be chargeable with such knowledge. The judg- 
ment in favor of appellee was sustained. 

Some other cases in connection with the bank holiday have not 
been simple of solution, and have involved the examination of in- 
volved facts and intricate principles upon which the rights of parties 
teetered perilously. In Ghingher v. Thomsen,* a corporation, prior 
to the bank holiday, had deposited with a trust company a fund to 
meet interest coupons. The money was paid in by checks drawn to 
the trust company as trustee; vouchers accompanying the checks 
stated their purpose; and, the funds were deposited in the trust 
company’s own banking department. At the time of the suit by 
the bondholders and the company to have the funds separated and 
applied in payment of the coupons, the trust company was in the 
custody of the bank commissioner and had failed to reopen on an 
unrestricted basis when given the opportunity. The court held that, 
under the special circumstances of the case, the trust relationship 


of action exists against his principal. ... And as a general rule the obliga- 
tion of the surety, as such, cannot exceed that of the principal, it being said 
that it would be most unjust and incongruous to hold the surety liable, where 
the principal is not bound.” 21 R. C. L. 974. 

4268 S. W. (2d) 273 (Tex. Civ. App., 1933). 

43165 Md. 318, 168 Atl. 123 (1933). 
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was of no significance; that the Emergency Banking Act of Mary- 
land clearly comprehended all banking funds and claims against 
them; and that an all inclusive statutory enactment was “well within 
the demands of the situation being dealt with.” ** Two other factors 
the court found helpful. First, the trust fund in question was not 
kept separate but was mingled with the general banking funds, nor 
was there any understanding between parties to effect an actual seg- 
regation. Secondly, while the bank was operating on a restricted 
and protected basis, it was not in receivership; therefore, principles 
applicable in separating and dealing with the trust funds of an in- 
solvent depository were not pertinent.*® 

However, when the trust funds in question were segregated from 
the general assets of the bank, as in Daugherty v. Canal Bank and 
Trust Co. in Liquidation,** the court reached a different conclusion. 
A beneficiary of a trust fund sued the trust company, trustee, to 
recover certain income of the trust estate. The company had col- 
lected the income and deposited it to the beneficiary’s credit in its 
own banking department prior to the moratorium. When suit was 
brought, the state commissioner of banking had resumed control of 
the trust company and had placed it in liquidation. By its pleading, 
the court pointed out, the defendant had admitted that the deposit 


in question was kept separate and not commingled with its general 
funds, and that this fact was controlling.*7 ‘These proclamations 
and regulations*® all refer to the assets, funds, and property, of the 
banks. They have no effect to prohibit a trustee from delivering 
to the cestui que trust a sum of money . . . kept separate on its 
books from its individual funds. The State Bank Commissioner 


44 In this connection, the court further said, “In the crisis to be met, all the 
general banking funds, the mingled funds which included deposits of money 
held under trusts as well as money deposited by direct owners, were subject 
to the panic withdrawals ... and all were threatened by depletion and loss 
together. The crisis allowed no time, and its threat was undiscriminatory. .. .” 

45 Court cited review of decisions in (1933), 42 YALE L. J. 1125 and Pomeroy, 
Eguity JURISPRUDENCE, §§ 1048, 1052. It also said, “This is a new and dis- 
tinct arrangement which the Legislature has worked out as a means of avert- 
ing loss and a right to trace and recapture trust money, or money specially 
deposited, as applied in other situations does not provide grounds for with- 
drawal here despite the hardships upon the company making the deposit.” 

46154 So. 681 (La. App., 1934). 


47 The law of Louisiana, act no. 107, par. 6 (1920), required a trustee to 
segregate trust funds from individual funds. In the absence of a denial, the 
court would not presume there had been a commingling contrary to law. “We 
do not undertake to decide what the effect would have been . . . had the sum 
been commingled by the trustee with its own funds.” 

48 Proclamation of the President of the United States, the Governor of 
Louisiana, the regulations of the State Bank Commissioner, of the Secretary 


of the Treasury of the United States, and especially regulation 27 of the 
United States Treasury Department. 
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and liquidator have no more right to withhold this money than the 
Trust Company.” 

Though the banking holiday called for a suspension of all banking 
transactions, and provided heavy penalties for violations, at least 
two cases have arisen where the prohibition was not literally adhered 
to; in each, a part of the transaction in issue commenced prior to 
the holiday and was completed after it was in effect. Such questions, 
from their nature, required adjudication. In Ghingher v. Western 
Maryland Railway Co.,*° plaintiff deposited checks, drawn on banks 
outside of the state, in a trust company for collection and credit. 
The deposit was made on February 24, 1933; on February 25th, 
the Governor of the state declared a banking holiday, and on that 
same day and on a subsequent day, while it was still in force, the 
checks were collected.*® After closing, the bank commissioner re- 
fused the trust company permission to reopen, except that with- 
drawals up to five per cent of deposits were permitted, and authorized 
payment in full of obligations impressed with a right of priority on 
dissolution. After deciding that the checks were collected lawfully, 
despite the suspension of banking transactions, the closing of the 
banks by operation of the law, and the alleged actual insolvency of 
the banks at the time the checks were forwarded for collection, the 
court had no difficulty in determining that only a debtor-creditor 
relationship arose, and that hence the depositor was entitled to no 
priority. Finally, the court refused petitioner’s plea that the deposit 
in question be classified as a “new deposit” ** which, by law, would 
permit withdrawal in full at any time. The refusal was grounded 
on the fact that since the deposit was received by the trust company 
before the law took effect, it did not apply because non-retroactive. 

And again in Daly Bros., Incorporated v. Hickman, Conservator,*” 
the court had before it for consideration the legality of transactions 
occurring between two banks, against one of which the prohibition 
suspending all banking transactions was still in force. On February 
28, 1933, plaintiff endorsed and returned a certificate of deposit to 


49170 Atl. 586 (Md., 1934). 

50 Despite the fact that by proclamation of the Governor all banking trans- 
actions had been suspended at the time, the court held the trust company law- 
fully received remittances from the collecting banks under the sanction of 
art. 13, sec. 9 of the Code Supp. 1929, which provided that legal holidays “shall 
for all purposes whatsoever as regards the presenting for payment ... of 
bank checks ... be treated as the first day of the week, commonly called 
Sunday, and all such ... checks ... shall be deemed to be presented for 
. +. payment on the secular or business day next succeeding such holiday.” 

51 The court interpreted the term “new deposit” as used in the Emergency 
Banking Act to mean “those made in the course of the continued business 
which the bank commissioner was authorized to permit.” 

5261 Wash. L. Rep. 802 (Sup. Ct. D. C. 1933). 
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a bank in Washington, D. C. with instructions to purchase Liberty 
Bonds. The bank immediately directed its New York correspondent 
to make the purchase and, on March 13, 1933, the Washington bank’s 
account in a second New York bank was charged in payment and 
acceptance of delivery made on its behalf. On March 14, 1933, the 
Washington bank actually received the bonds, before the appointment 
of a conservator. The evidence showed no change in the bank records 
in connection with the return of the certificate of deposit, no payment 
for the bonds with the funds of the plaintiff, nor any segregation of 
such funds whatsoever. The court pointed out that, by Act of Con- 
gress and in accordance with the President’s proclamation, in the 
absence of special permission, it was a criminal offense for the bank’s 
officials to transact any business whatsoever; that this prohibition 
was in effect when its New York agent (which had reopened law- 
fully) charged its account for the purchase price and accepted de- 
livery of the bonds, and that this was equally as illegal as though 
the Washington bank had exercised the same function.** Plaintiff 
had contended, however, that, though only a general creditor, he 
was entitled to the bonds because the rights of such creditors did 
not become fixed until the appointment of a conservator. But the 
time of the appointment is not necessarily the moment of insolvency, 
the court held, rather the fact or condition of actual insolvency con- 
trols. If insolvency existed when the conservator was appointed, 
since the bank had failed to reopen, it can reasonably be said to have 
existed on March 6, 1933, when the bank was closed. It was then 
that the rights of general creditors became fixed. As of that date, 
the court concluded, plaintiff was in the position of a general cred- 
itor, and his status was not subject to subsequent alteration entitling 
him to the bonds in question. 

Besides restricting the withdrawal of banking deposits, permitting 
banks to open under cover of strong protective enactments, and 
similar legislation, legislatures have gone even further in protecting 
depositors and the banks involved. Among the most significant of 
these are laws passed prohibiting the bringing of legal or equitable 
actions against banks, and suspending depositors, creditors, and 
stockholder’s remedies pending a readjustment period. In State v. 
Gibbes,** a writ of prohibition against suit was brought against de- 

53 “The credit with the Chase National Bank was the credit of the Franklin 
National Bank and was subject to the same restrictions of law as was the 
cash and currency in its own vaults.... It was the purpose of the Presi- 
dent’s proclamation to preserve the condition of the bank as it was on March 
6, 1933 ... and from that date no transaction can be regarded as lawful 
except in recognition of the rights of the general creditors which became fixed 


as of that date.” 
54171 S. C. 209, 172 S. E. 130 (1933). 
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positors of a closed bank who had based their action on the ground 
that there was no possibility of rehabilitating the bank, that it should 
be liquidated, and a receiver appointed to enforce the stockholder’s 
liability. It was contended that the act *° was unconstitutional in 
that it deprived respondent of property without due process of law, 
prevented the enforcement of stockholder’s liability, and denied 
the right of a timely remedy in the courts. In affirming the consti- 
tutionality of the restriction, the court stressed the fact that it was 
justified only by the extraordinary gravity of the situation; ** that 
it was an exercise of the police power which “rests on the maxim 
that the safety of the people is the supreme law”; that it was not 
invalid if incidentally, but neither unreasonably nor arbitrarily, it 
interfered with constitutional guaranties; and that the suspension 
of remedies must be coexistent in time with the urgent necessity 
which required it and no longer. The court recognized the extensive 
uncertain state of affairs existing in many of the banks of the state 
pending readjustment, saying: “The appointment of receivers for 
any of these banks would have the effect of taking out of the hands 
of the Governor the administration of the affairs of such banks and 
placing them in the control of the courts for liquidation. And, if 
the appointment of the receivers is sanctioned, doubtless many suits 
will be instituted for that purpose, which would result in chaos and 
confusion in the reorganization and rehabilitation of the banking 
system of the state, and thereby defeat the very purpose of the act.” 

While approving the suspension of legal remedies, and though 
fully cognizant of the necessity for drastic action, the courts have 
recognized limitations in the scope of emergency banking legislation 
and have refused to sanction enactments in direct contradiction of 
constitutional principles. In Moses v. Guaranty Co. of New York,** 
the court declared invalid a New York statute giving the state bank- 
ing board the power during the emergency to suspend any provision 
of the Banking Law in whole or in part, and in addition to adopt 
and rescind rules and regulations inconsistent with any law. The 
court held that the power granted to the banking board amounted 


55 38 South Carolina Stat. L. § 4, p. 1177 (1933) provided in part: “. 
And all persons, firms or corporations are hereby prohibited, while the Gov- 
ernor is in control of the banks . . . from instituting any legal proceedings of 
any nature whatever against any bank . . . without first obtaining the written 
approval of the Governor.” Also cf. Supra note 34. 

56In this connection, the court said, “We are concerned only with the un- 
disputed existence of a serious emergency, imperatively requiring that some- 
thing be done for the protection and safety of the public and for the common 
good; and the situation was of such nature as to require heroic action. In 
such emergency, we think the Legislature could and did properly exercise the 
police power of the state. . 

57 239 App. Div. 703, 268 N. Y. Supp. 530 (Jan. 12, 1934). 
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to a grant of authority to make law and was clearly an unconstitu- 
tional delegation of legislative authority. In Ghingher v. Pearson,** 
in a divided opinion, the court of appeals of Maryland decided that, 
when the Emergency Banking Act became operative, no priority 
existed in favor of state funds on deposit in banking institutions,*® 
despite a statute expressly granting priority. It pointed out that 
the act exceeded the state’s prerogative right of priority in that it 
applied to other political subdivisions or state agencies than the state 
itself and disregarded the rights formerly attached to trust funds, 
special deposits, and the like. And, although other sections of Mary- 
land’s Emergency Act have been sustained, this attempt by the leg- 
islature to include a measure rather palpably unfair and inapplicable 
to the exigencies of the situation was properly held unavailing. 

From this somewhat lengthy review of the decisions, in summariz- 
ing, certain conclusions are evident: (1) Undoubtly the courts have 
and will uphold the constitutionality of the closing of the banks by 
presidential, gubernatorial, and legislative decrees; i.e., on principle, 
the steps that were taken are clearly constitutional. (2) The bank 
holiday has been and will be construed to apply narrowly and when 
possible, only to banking transactions. Specifically, any phase of 
the judicial process was beyond its purview. (3) In a proper case, 
where a contractual obligation is dependent on the continued avail- 
ability of banking facilities and funds on deposit, parties may plead 
the holiday as an excuse for temporary nonperformance, but not 
if they did or may be deemed to have contracted with the knowledge 
or reasonable expectancy of a banking stringency. (4) Unless spe- 
cially segregated from the general assets of a bank, trust funds and 
special deposits are included within the restrictive enactments and 
are not subject to any special priority, but if a separation were either 
shown or presumed, unrestricted withdrawals are permitted. (5) 
Better reasoning supports the view that the rights of parties having 
claims against the banks were determined as of the date of the initial 
closing, that they were unaffected by subsequent transactions or the 
changed status of banks as to solvency when reopening was permitted, 
and that the purpose was to crystallize the banking situation at that 

58165 Md. 273, 168 Atl. 105 (1933). 

5° The court held that, by adopting the statute in question the state “ex- 
pressly waived her prerogative as created and limited by the common law, 
since the statute is designed to supercede the common law ‘Priority by the 
grant of a preference of a wholly different nature and effect.” Hence, after 
holding the statute invalid, no common law priority remained. 

60 Maryland Acts of 1933, chap. 46, sec. 71G provided that: “All deposits 
of public money not secured ... now in any banking institution, made by 
the State of Maryland, any county, municipality, or town . . . shall be entitled 


to priority and immediately transferred to a new deposit and thereafter sub- 
ject to all rights as to new deposits. . 
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particular time. (6) Although drastic in theory, laws prohibiting 
the bringing of legal or equitable actions against banks are valid if 
the restriction covers a limited period during the continuance of 
the emergency. (7) Restrictive and protective measures must con- 
form reasonably to the exigencies of the situation, and must not 
conflict with well-settled constitutional doctrines; and no arbitrary 
or discriminatory legislation will be upheld even if a part of other- 
wise valid emergency measures. 

The immediate banking emergency has passed. The protective 
measures have certainly served their purpose. After a period of 
relief, there has been, generally, a continuation of business by the 
stronger financial institutions, while those not able to function on a 
complete basis immediately, have resumed more activities or have 
been liquidated on a basis of common equality. It is significant that, 
while necessarily some fundamental principles had to be determined, 
the financial structure of the nation could be so affected with few 
repercussions in the courts. G. Newcoms Bates. 


EXECUTIVE POWER AS AFFECTED BY EMERGENCY 


The economic situation of the last few years has evoked many 
questions touching the powers of the executive. The existence of 
any emergency usually induces a renewed examination of the execu- 
tive power. A study of past emergencies discloses litigation arising 
from efforts to exert unusual power. For the purposes of this dis- 
cussion, cases in which an emergency was invoked to justify certain 
acts will be treated as falling in one of two groups. In the first of 
these groups may be placed: fires,’ floods, storms and earthquakes ; 
plague or pestilence;? riots;* strikes accompanied by violence; * 
war ;° and insurrection.® In the second group may be placed: war 
without invasion;* “night riding’;* and economic exigency.’ It 


1 Bowditch v. Boston, 101 U. S. 16, 25 L. ed. 980 (1880); Page v. War- 
renton, 127 C. C. A. 163, 210 Fed. 431 (C. C. A. 4th, 1913). 

2 Cie. Francaise v. Louisiana, 186 U. S. 380, 22 Sup. Ct. 811, 46 L. ed. 1209 
(1902). Cf. State v. DeWolfe, 67 Neb. 321, 93 N. W. 746 (1903) (prosecution 
for keeping an infected person in a public place). 

3U. S. ex rel. McMasters v. Wolters, 268 Fed. 69 (S. D. Tex. 1920); Chapin 
v. Ferry, 3 Wash. 386, 28 Pac. 754 (1891). : 

4 Powers Mercantile Co. v. Olson, 7 F. Supp. 865 (Minn. 1934); (1934) 
3 Geo. Wasu. L. Rev. 129. 

5 Martin v. Mott. 12 Wheat. he 6 L. ed. 537 (U. . 1827). 

6 Luther v. Borden, 7 How. 1, 12 L. ed. 581 (U. S. 1848). 

— v. Russell Car Pos 279 U. S. 253, 49 Sup. Ct. 314, 73 L. ed. 688 
(1929) 

8 Franks v. Smith, 142 Ky. 232, 134 S. W. 484 (1911). 

9 Sterling v. Constantin, 287 U. S. 378, 53 Sup. Ct. 190, 77 L. ed. 375 (1932) ; 
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will be seen that each case in the first group touches a subject matter 
which in itself constitutes an immediate physical danger to life or 
property. The cases in the second group present, at the most, a 
probability of ultimate, consequential danger. 


Before considering the emergency power of the executive it may 
be profitable to examine certain limitations upon the normal legisla- 
tive power to act in the public interest. The Fifth and Fourteenth 
Amendments to the Constitution of the United States safeguard 
citizens against deprivation of their property without due process of 
law..° In Southern Railway v. Virginia,’ a statute under review 
required the alteration of crossings upon issuance of an administra- 
tive order, without notice or hearing. The court held that in the 
absence of imminent danger, such a requirement violated the Four- 
teenth Amendment. Not every statutory provision for summary 
administrative or executive proceedings is, however, a denial of due 
process.’ The constitutional safeguards against deprivation of prop- 
erty without due process of law do not preclude a state from exer- 
cising its inherent police power to promote the public health, safety, 
or morals. One man’s misfortune will not generally justify the leg- 
islature in shifting the damage to his neighbor.‘* There may be, 
however, a preponderant public concern in protecting one interest 


Dakota Coal Co. v. Fraser, 283 Fed. 415 (N. D. 1919), 267 Fed. 130 (C. C. 
A. 8th, 1920) (coal miners’ strike during unusually severe weather; extensive 
suffering and many deaths certain to follow). Cf. Russell Petroleum Co. v. 
Walker, 162 Okla. 216, 19 P. (2d) 582 (1933). Note (1933) 1 Geo. Wasu. 
L. Rev. 500 (mortgage relief). 

10 No attempt has been made to define herein the limits separating the state 
and Federal legislative powers. See: Fisher, Regulation of Motor Carriers 
(1934) 2 Geo. Wasu. L. Rev. 155; Wright, State and Federal Regulation of 
Radio Broadcasting (1933) 2 Geo. Wasn. L. Rev. 13; Note (1934) 3 Geo. 
Wasu. L. Rev. 51 (National Labor Relations Board); Note (1934) 2 Geo. 
Wasu. L. Rev. 457 (Federal Grain Futures Act); (1934) 2 Geo. Wasn. L. 
Rev. 253 and 528 (state taxation) and 262 (regulation of pipe lines as a burden 
on interstate commerce); (1932) 1 Geo. Wasn. L. Rev. 127 (exercise of 
police power by the state so as to regulate interstate commerce.) 

11290 U. S. 190, 54 Sup. Ct. 148, 78 L. ed. 260 (1933). 

12 Shaw v. Lone Star B. & L. Assn., 71 S. W. (2d) 863 (Tex. Com. App. 
1934) rev’g 40 S. W. (2d) 968 (Tex. Civ. App. 1931). (Statute authorizing 
the banking commissioner, preliminary to court action, to annul the certificate 
of authority of a building and loan association for failure to comply with 
statutory provisions regarding illegal, unauthorized, unsafe, or fraudulent prac- 
tices, held, not to deny due process. ) 


13 Penna. Coal Co. v. Mahon, 260 U. S. 393, 43 Sup. Ct. 158, 67 L. ed. 322 
(1922) (Statute forbade mining under private dwellings, streets, or cities, 
though the right to mine such coal was reserved by grant. Held, effect of this 
statute was to take property without due process). Cf. Plymouth Coal Co. v. 
Pennsylvania, 232 U. S. 531, 34 Sup. Ct. 359, 58 L. ed. 713 (1914) (upholding 
statute requiring owners of adjoining coal properties to leave a pillar of coal 
in each seam worked along the property line). 
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to the disadvantage of another..* The police power is not confined 
to the promotion of public health, morals and safety; it is properly 
exercised to subserve the public convenience and general prosperity.?* 

By legislation passed in the valid exercise of the police power, a 
state may regulate intrastate commerce *® or banking,’* take property 
without compensation,’® or authorize the summary destruction of 
private property in the public interest.*® A state officer may not be 
vested with arbitrary power to destroy privately owned trees or 
plants to check a plant pest.*° When necessary to insure the public 
safety, on the other hand, the legislature may empower the municipal 
authority summarily to destroy property without legal process or 
previous notice. In Ross v. Desha Levee Board it was indicated 
that the nature of due process must vary as the circumstances re- 
quire, weighing the cost of proceedings and the value of the property 
involved.** The public interest in conserving the natural resources 
of the state is paramount to any interest which individual owners of 


14 Euclid v. Ambler Realty Co., 272 U. S. 365, 47 Sup. Ct. 114, 71 L. ed. 
303 (1926) (zoning ordinance upheld) ; Hadacheck v. Los Angeles, 239 U. S. 
394, 36 Sup. Ct. 143, 60 L. ed. 348 (1915) (continuance of brick manufacture 
prohibited in certain areas); Sligh v. Kirkwood, 237 U. S. 52, 35 Sup. Ct. 
501, 59 L. ed. 835 (1915) (conviction for delivering, for shipment from the 
state, fruit unfit for consumption); Bacon v. Walker, 204 U. S. 311, 27 Sup. 
Ct. 289, 51 L. ed. 499 (1907) (restriction of sheep grazing); Fertilizing Co. 
v. Hyde Park, 97 U. S. 659, 24 L. ed. 1036 (1878) (upholding zoning ordinance 
contra terms of charter.) 

15 Bacon v. Walker, supra note 14. 

16 Merchants’ Exchange v. Missouri, 248 U. S. 365, 39 Sup. Ct. 114, 63 L. 
ed. 300 (1919) (grain storage and handlers); Kidd Co. v. Musselman, 217 
U. S. 461, 30 Sup. Ct. 606, 54 L. ed. 839 (1910) (Bulk Sales Act); Natal 
v. Louisiana, 139 U. S. 621, 11 Sup. Ct. 636, 35 L. ed. 288 (1891). 


17 Security Bank v. California, 263 U. S. 282, 44 Sup. Ct. 108, 68 L. ed. 301 
(1923) (escheat of unclaimed deposits in state banks.) 

18 Perley v. North Carolina, 249 U. S. 510, 39 Sup. Ct. 357, 63 L. ed. 735 
(1919) (owner of timber required to clear waste from land within 400 feet 
of municipal watershed not less than 3 months after cutting timber); Shreve- 
port v. Kansas City, S. & G. Ry., 167 La. 771, 120 So. 290 (1929) (Ordinance 
required removal of bridge piers encroaching on paved street, although previous- 
ly authorized in perpetuity). But cf. (1934) 2 Geo. Wasn. L. Rev. 242 (effect 
of compact of states on a decreed priority); (1933) 2 Gro. Wasn. L. REv. 
82 (priority of a state as a depositor in a closed bank.) 


19 Miller v. Schoene, 276 U. S. 272, 48 Sup. Ct. 246, 72 L. ed. 568 (1928 
(destruction of infected trees); Lawton v. Steele, 152 U. S. 133, 14 Sup. Ct. 
499, 38 L. ed. 385 (1894) (summary destruction of fish nets under state fish 
and game laws); Upton v. Felton, 4 F. Supp. 585 (Neb. 1932). 


20 Stockwell v. State, 110 Tex. 550, 221 S. W. 932 (1920). 


2183 Ark. 176, 103 S. W. 380 (1907) (hogs roaming at large summarily 
destroyed to protect levees against danger from their rooting). See Southern 
Ry. v. Virginia, supra note 11, 290 U. S. at 196, 54 Sup. Ct. at 151, 78 L. ed. 
at 265 (long-recognized power to destroy private property—nuisances, etc.— 
for protection against imminent danger). Cf. Heslep v. Highway Dept., 171 
S. C. 186, 171 S. E. 913 (1933) (New automobile license tags being required, 
= for unexpired period for which old license had been issued was 
enied). 
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oil wells may have in subsurface minerals.** A state may regulate 
industry in the valid exercise of its police power.** One whose rights 
are subject to restriction by the State cannot remove them from 
the power of the State by making a contract about them.** There 
is no such thing as absolute freedom of contract.?® Neither contract 
nor property rights are absolute.** In the Nebbia Case it was held 
that the Constitution does not secure to anyone the liberty to conduct 
his business to the injury of a substantial portion of the general 
public.27 The Supreme Court has recognized the latent power of 
the legislative branch to meet emergencies with special legislation.** 
There are areas in which the bounds of this power have not been 
clearly defined by the courts. Outstanding extmples are, of course, 
the control of gold,*® the field of the National Industrial Recovery 
Act,®° and the field of the Agricultural Adjustment Act.* 


22 Bandini Petroleum Co. v. Superior Court, 284 U. S. 8, 52 Sup. Ct. - 
76 L. ed. 136 (1931) | ace waste” of gas prohibited). Cf. (1934) 2 
Gro. Wasu. L,. Rev. 515. 

23 Radice v. New York, 264 U. S. 292, 44 Sup. Ct. 325, 68 L. ed. 690 (1924) 
(restrictions on employment of women) ; ; Mountain Timber Co. v. Washing- 
ton, 243 U. S. 219, 37 Sup. Ct. 260, 61 L. ed. 685 (1917) (compulsory industrial 
insurance) ; St. Joseph Lead Co. v. Jones, 70 F. (2d) 475 (C. C. A. 8th, 1934) 
(compulsory protection of employees against occupational disease). But cf. 

dkins v. Children’s Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 
(1923) (minimum wage rates for wa (1934) 2 Gro. Wasu. L. Rev. 86. 

24 Rast v. VanDeman, 240 U. S. #4 2, 36 Sup. Ct. 370, 60 L. ed. 679 (1916) 
(discriminatory state tax on profit- sharing certificates and trading stamps) ; 
Knoxville Water Co. v. Knoxville, 189 U. S. 434, 23 Sup. Ct. 531, 47 L. ed. 
887 (1903) (rate contracts); Rowekamp v. Mercantile-Commerce Bank, 72 
F. (2d) 852 (C. C. A. 8th, Sept. 4, 1934) (State legislature cannot be bound 
by contract not to exercise police power). Cf. (1933) 2 Geo. Wasu. L. Rev. 
116 (modification of contract to refrain from taxing a utility). 

25 Highland v. Russell Car Co., supra note 7, 279 U. S. at 261, 49 Sup. Ct. 
at 316, 73 L. ed. at 691. See opinion by Mr. Justice Sutherland, Adkins v. 
Children’s Hospital, supra note 23, 261 U. S. at 546, 43 Sup. Ct. at 397, 67 
L. ed. at 791; (1933) 1 Geo. Wasn. L. Rev. 400 (state legislation restrain- 
ing freedom of contract). 

26 Nebbia v. New York, 291 U. S. 502 at 523, 54 Sup. Ct. 505 at 510, 78 L. 
ed. 940 at 948 (1934); (1933) 2 Gro. Wasn. L. Rev. 96 and 404 

27 Supra note 26, 291 U. S. at 539, 54 Sup. Ct. at 516, 78 L. ed. at 958. 

28 Home Building and Loan Assn. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 
231, 78 L. ed. 255 (1934) (Minnesota mortgage moratorium); Note (1934) 
2 Geo. Wasn. L. Rev. 486; (1934) 2 Geo. Wasu. L. Rev. 94 and 515. But 
cf. (1934) 2 Geo. Wasn. L. Rev. 248 (change of remedy as an impairment of 
obligation of contract). 

29 Collier, Gold Contracts and Legislative Power, (1934) 2 Geo. Wasn. L. 
Rev. 303; King, The Gold Clause—Can It Constitutionally Be Abrogated by 
Legislation? (1934) 2 Gro. Wasu. L. Rev. 131; Notes (1934) 2 Geo. Wasu. 
L. Rev. 375 and 387; (1934) 2 Geo. Wasu. L. Rev. 407; (1934) 3 Geo. WasuH. 
L. Rev. 118; Note (1933) 1 Geo. Wasn. L. Rev. 4 93. 

30 Billig, Fridinger, and Herrick, The Worker's —_ | in Court: Employee's 
Right to Code Wages, (1934) 3 Gro. Wasu. L. Rev. 1 ; Notes (1934) 2 Gero. 
Wasn. L. Rev. 228 and 436; (1934) 2 Geo. Wasn. L. Rev. 251; (1933) 2 
Gro. Wasu. L. Rev. 86 (state regulation of hours of labor unconstitutional). 

31 Notes (1934) 2 Gro. Wasu. L. Rev. 505, and (1933) 1 Geo. Wasn. L. 
Rev. 374 (emergency agricultural relief as a public purpose). 
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When there is a question of the validity of action taken by the 
executive authority of the United States the Federal courts are at 
times chary of accepting jurisdiction.** The power which the legis- 
lature can delegate to the executive is extensive. Practical necessities 
are strongly persuasive in upholding a legislative delegation of 
power.** The executive, nevertheless, is not normally free to en- 
croach upon the power of the judiciary ** or the legislature.*® While 
it appears that legislation may retroactively cure the invalidity of 
executive action taken without authority,°* under a constitution re- 
quiring the separation of powers the executive may ordinarily regu- 
late matters in the legislative sphere only in so far as the legislature 
has properly delegated its power.** A penalty prescribed by the 
executive is effective only when specifically provided for.** 


32 Cruickshank v. Bidwell, 176 U. S. 73, 20 Sup. Ct. 280, 44 L. ed. 377 (1900) 
(enforcement of ‘ ‘unconstitutional” legislation not enjoined when ? remedy 
is adequate); Mississippi v. Johnson, 4 Wall. 475, 18 L. ed. 437 (U. S. 1866) ; 
Transcontinental & Western Air, Inc., v. Farley, 71 F. (2d) 288 (C. C. A. 2d, 
1934) (cert. den. Oct. 15, 1934) (cancellation of mail contracts). Cf. Powers 
Mercantile Co. v. Olson, supra note 4; Note (1934) 3 Geo. Wasn. L. Rev. 
97 (Comp. Gen.); Note (1934) 82 U. or Pa. L. Rev. 739, 741, note 23; 
(1934) 2 Geo. Wasu. L. Rev. 94 (refusal to mandamus an idle act or to work 
a public injury or embarrassment). 

33 Hampton & Co. v. U. S., 276 U. S. 394, 48 Sup. Ct. 348, 73 L. ed. 624 
(1928) (flexible tariff); U. S. v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 
55 L. ed. 563 (1911); Public Clearing House v. Coyne, 194 U. S. 497, 24 
Sup. Ct. 789, 48 L. ed. 1092 (1904) (restrictions on use of mails). Cf. Gibbes 
v. Zimmerman, 290 U .S. 326, 54 Sup. Ct. 140, 78 L. ed. 342 (1933) (an emer- 
gency statute temporarily vested in the governor the control of state banks, 
and forbade legal proceedings against such banks without the governor’s ap- 
proval); (1933) 2 Geo. WasH. L. Rev. 81, and (1934) 2 Geo. Wasu. L. 
Rev. 241; (1934) 2 Geo. Wasn. L. Rev. 403 (adjustment of salaries of Fed- 
eral employees by Executive Order); (1934) 2 Geo. Wasu. L. Rev. 521 
(conclusiveness of finding of fact by Federal Trade Commission). 

84U. S. v. Corrie, Fed. Cas. 14869 (S. C. 1860) (control of criminal prosecu- 
tion) ; — v. Heller, 63 N. J. L. 105, 42 Atl. 155 (1899) (reprieve of 
convict). 

35 U. S. v. Western Union Tel. Co., 260 U. S. 754, 43 Sup. Ct. 91, 67 L. ed. 
497 (1922) (domestic company, having federal franchise, prohibited from land- 
ing cable from foreign shore); Riverdale Creamery Assn. v. Commr. of In- 
ternal Revenue, 48 F. (2d) 711 (C. C. A. 9th, 1931) (modification of statutory 
tax exemptions); Oertel v. Gregory, 270 Fed. 789 (W. D. Ky. 1921) exten- 
sion of National Prohibition Act to beverages not among those specified in the 
terms of the Act); Gregory v. Kansas City, 244 Mo. 523, 149 S. W. 466 
(1912) (determination that charter provision for civil service is unwise or im- 
practicable). Cf. Davis v. Newton Coal Co., 267 U. S. 292, 45 Sup. Ct. 305, 
69 L. ed. 617 (1925) (After cessation of hostilities seizure of private property 
-_ justified by Act of Congress conferring unusual powers for the prosecution 
of war). But cf. Tiaco v. Forbes, 228 U. S. 549, 33 Sup. Ct. 585, 57 L. ed. 
960 (1913) (deportation of alien; authorized by subsequent legislation). 

36 Tiaco v. Forbes, supra note 35; U. S. v. de la Maza Arredondo, 6 Pet. 
691, 8 L. ed. 547 (U. S. 1832). 

37 Morrill v. Jones, 106 U. S. 466, 1 Sup. Ct. 423, 27 L. ed. 267 (1882) (duty- 
free imports); Little v. Barreme, 2 Cranch 170, 2 L. ed. 243 (U. S. 1804) 
(Executive order exceeding terms of the Act, although the legislative purpose 
to preserve neutrality was thereby advanced, held, invalid). 

38 U. S. v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. ed. 591 (1892) (vio- 
lation of regulations made by the Commissioner of Internal Revenue and ap- 
proved by the Secretary of the Treasury pursuant to Act of Congress). 


5 
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The late Mr. Chief Justice Taft at one time expressed the view 
that “the President can exercise no power which cannot be fairly 
and reasonably traced to some specific grant of power or justly im- 
plied and included within such grant as proper and necessary to its 
exercise. . . . There is no undefined residium of power which he 
can exercise because it seems to him in the public interest, and there 
is nothing in the Neagle Case and its definition of a law of the United 
States, or in other precedents, warranting such an inference.” *® 

In the Neagle Case *° it was held that although no statute expressly 
applied, the general obligation imposed by the Constitution upon the 
President enabled the Attorney General to appoint a peace officer 
to protect a Federal judge while traveling his circuit, when it reason- 
ably appeared that said judge was in danger. In this connection it 
is interesting to consider the following sentence from another work 
of the late Chief Justice. “Another instance of ‘a law’ not found 
in an act of Congress or in a treaty is the Neagle Case, . . . with 
which you are doubtless familiar.” * 

Under the common law no recovery could be had for private prop- 
erty which was necessarily destroyed in order to prevent the spread 
of fire.** If we accept the doctrine that there is no common law of 
the United States apart from the common law of the several states,** 
the foregoing rule as to fires casts no light on the powers of the 
President. It does indicate, however, that the state executive power 
is not inherently limited to authority specifically granted. In time 
of calamity, such as an earthquake, emergency action has been taken 
to relieve distress.4* The propriety of taking such action without 
specific legislative sanction has never been seriously questioned. It 
appears, therefore, that the executive may properly take such steps 
as reasonably appear to be necessary to meet a public emergency 
constituting an imminent physical danger to life or property. 

Executives from time to time have sought to accomplish by martial 
rule that which they could not otherwise accomplish. To avoid the 
pitfalls that are veiled by loose language and “wishful thinking,” it 
is advisable to scrutinize the several heads of military jurisdiction. 


39 Tart, Our CHIEF MAGIsTRATE AND His Powers (1916) 139. 

40 In re: Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. ed. 55 (1890). 

41 Tart, THE PrestipeNcy (1916) 76. This work consists of a series of lec- 
tures delivered at the University of Virginia in January, 1915. An interesting 
discussion of the executive power at pp. 128-140 makes no specific distinction 
as to emergencies presenting imminent physical danger. 

42 Page v. Warrenton, supra note 1; Beach v. Trudgain, 2 Gratt. 220 (Va. 
1845). Cf. Surocco v. Geary, 3 Calif. 69 (1853) (civil law). 

43 Wheaton v. Peters, 8 Pet. 591, 8 L. ed. 1055 (U. S. 1834); Note (1934) 
2 Gro. Wasu. L. Rev. 202 at 208. But cf. id., 519. 

44 FeperaA, Arp 1n Domestic DisturBANcEs, 19 SEN. Doc. No. 263, 67th 
Cong., 2d Sess. (1921-1922) 309. 
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Military law, in the United States, may be defined as the jurisdic- 
tion applicable only to the personnel of the military and naval forces.** 
Martial rule is that form of jurisdiction exercised during a com- 
pelling emergency in domestic territory, by military power alone, 
over all persons therein who are not legally combatant enemies.*® 
military government is the form of military jurisdiction exercised 
by a belligerent occupying force in a foreign state, or in a domestic 
community in a state of recognized rebellion.*7 Military government, 
therefore, is not subject to limitations intended to safeguard the 
rights of individuals when such safeguards are peculiar to the Con- 
stitution of the United States. The power exercising military gov- 
ernment is instead answerable according to the law of nations, or 
public international law alone.** 

When disorders have so paralyzed the civil power of a domestic 
community that it cannot enforce judicial process or protect life or 
property, there being no other power remaining the executive neces- 
sarily governs by military power alone until the laws can have their 
free course.*® When true martial rule is justifiably inaugurated, 
the nature of due process of law depends upon the circumstances. 
The constitutional rights of individuals then give way so far as nec- 
essary in order to restore the community to order under the law.*° 


No threats alone will justify the inauguration of martial rule.** Nor 
can martial rule obtain when the civil courts, as distinguished from 
military tribunals, are open in the free and unobstructed exercise of 
their jurisdiction.** The executive cannot, by his own act, close the 
courts or supply any other obstruction which will permit him to 
inaugurate martial rule.** Accordingly, it does not appear that there 


45U. S. Const, Art. I § . pars. ’ 14 and 16, and 5th Amendment; 41 
Stat. L. 787, Art. 2; 10 U. S. C. § 1473; Ex parte Milligan, 4 Wall. 2, 18 
L. ed. 281 (U. S. 1866) ; is parte Jochen, 257 Fed. 200 (S. D. Tex. 1919) 
(civilian) ; MANUAL For Courts-MartiAL, U. S. Army (1928) 204, 236-237; 
3 WitLoucHBy, THE ConsTITUTIONAL LAW oF THE UNITED States (2d ed. 
1929), 1548-1549. 


Pn Gro. WasH. L. ReEv., supra note 4. See Ex parte Milligan, supra note 


47 Cf. Texas v. White, 7 Wall. 700, 19 L. ed. 227 (U. S. 1869). 
48 Dow v. Johnson, 100 U. S. 158, 25 L. ed. 632 (1879); Ru Les or LAND 
Warrare, 7 War DEPARTMENT Basic FieLp MANUAL, part 2, ch. 1 (1934); 3 


WiLoucHey, op. cit. supra, 1582-1583. But cf. Mitchell v. Harmony, 13 How. 
115, 14 L. ed. 75 (U. S. 1852). 


49 (1934) 3 Gro. Wasu. L. “+ supra note 4. 

50 Moyer v. Peabody, 212 U. S. 78, 29 my Ct. 235, 53 L. ed. 410 (1909) ; 
Powers Mercantile Co. v. Rhy ‘supra note 4, 7 F. Supp. at 868; Comm. ex 
rel. Wadsworth v. Shortall, 206 Pa. 165, 55 Atl. 952 (1903). 

51 Ex parte Milligan, supra note 45; C f. Franks v. Smith, supra note 8 (dis- 


pon had subsided when arrest was made) : Ela v. Smith, 5 Gray 121 (Mass. 


52 Ex parte Milligan, supra note 45. 
53 Sterling v. Constantin, supra note 9. 
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is a power to relieve economic distress by executive fiat in the absence 
of imminent physical danger. 

The various executive orders for bank holidays created situations 
in which there arose numerous questions touching the validity and 
effect of executive powers in such emergencies.®* There are certain 
acts and transactions which by the law of some states are not valid 
if done upon a “legal” holiday. What days are “legal” holidays is 
a question to be determined by the law of each state. Bank holidays 
sanctioned only by an emergency executive order have not been given 
full effect as “legal” holidays.°* To what extent banking transactions 
will be affected by executive holiday orders has not been clearly 
settled, although there are numerous cases * touching the effect of 
acts done on a holiday.** There is considerable authority for the 
view that whatever is not specifically prohibited from being done 
on a legal holiday may be done, and the legality of such acts cannot 
be measured by the legal status of Sunday.*® 

At various times the governors of several of the states have by 
proclamation ordered mortgage moratoria.*° One such emergency 


54 Russell Petroleum Co. v. Walker, supra note 9. 

55 Legislation recently enacted makes further provision affecting holidays 
proclaimed by the executive. Calif. Sess. Laws (1933), Ch. 407; Idaho Sess. 
Laws (1933), Ch. 124; Tenn. Sess. Laws (1933), Ch. 10; State MEAsuRES 
FOR THE RELIEF OF AGRICULTURAL INDEBTEDNESS IN THE UNITED States, 1933 
AND 1934, AcrICULTURAL Economics BisLiocrapHy No. 53 (U. S. Dept. of 
Agric., 1934) 14, 50, and 342. Cf. Ghinger v. Pearson, 165 Md. 273, 168 Atl. 
105 (1933); Nagel v. Ghinger, 171 Atl. 65 (Md. 1934); Gibbes v. Zimmer- 
man, supra note 33. Note (1934) 2 Gro. Wasn. L. Rev. 365. 

56 (1935) 3 Geo. Wasu. L. Rev. 182. 

57 From the very considerable number of reported cases it will suffice to list 
a few which will suggest others: The Tangier, Fed. Cas. 13743 (Mass. 1860) 
(performance of a contract); Vidal v. Backs, 218 Calif. 99, 21 Pac. (2d) 952 
(1933) (rendering judgment); Carter v. Aitna Co., 165 La. 478, 115 So. 662 
(1928) (execution of bond); Page v. Shainwald, 169 N. Y. 246, 62 N. E. 356 
(1901) (exercise of option); Doty v. Baltimore Co., 147 Misc. 868, 265 N. 
Y. S. 66 (1933) (service of warrant of attachment); Finch v. Jackson, 57 
N. D. 17, 220 N. W. 130 (1928) (publication of notice of sale, held, valid) ; 
Leckley v. Victor B. & L. Assn., 158 Okla. 228, 13 P. (2d) 133 (1932) (ju- 
dicial sale); Baker v. Spector, 90 Pa. Sup. Ct. 163 (1928) (payment or pro- 
test of commercial paper). 

58 In Dixon v. Dixon a statute provided that whenever the return day of any 
court proceeding, or the time fixed for any official act, should fall on a certain 
holiday, the next ensuing secular day should be taken as meant and intended. 
It was there held that depositions taken on the specified holiday might not be 
read on final hearing save by consent of the parties. 73 W. Va. 7, 79 S. E. 
1016 (1913). 

59 Latta v. Catawba Elec. Co., 146 N. C. 285, 59 S. E. 1028 (1907) (opening 
depositions; Tillinghast v. Horton, 170 Atl. 70 (R. I. 1934) (mortgage sale). 
Cf. Sullivan v. State, 163 Ark. 353, 258 S. W. 980 (1924) (beginning trial) ; 
Coffey v. Way, 126 Cal. App. 43, 14 Pac. (2d) 143 (1932) (passage of ordi- 
nance) ; State v. Bertrand, 122 La. 856, 48 So. 302 (1909) (publication of 
statute). 

60 STATE MEASURES FOR THE RELIEF OF AGRICULTURAL INDEBTEDNESS IN THE 
Unirep States, 1932 anp 1933, AcricuLTURAL Economics BisLiocrAPHy No. 
“ S. Dept. of Agric. 1933) 30 (Minn.), 42 (N. D.), 45-46 (Okla.), 57 

ex.). 





EDITORIAL NOTES 203 


order directed sheriffs not to conduct mortgage foreclosure sales 
until May 1, 1933, or until further orders. This order was said to 
be invalid as an unauthorized attempt to exert legislative power. 
The court held, however, that the order had been validated by sub- 
sequent legislation to the same effect as the order. 


Each state under the Constitution of the United States is guaran- 
teed a republican form of government.®? It does not appear, how- 
ever, that an attack upon the validity of an emergency executive 
order can be successfully maintained solely on the ground that it 
infringes that guaranty. Not every infringement of a constitutional 
guaranty will move the courts to take jurisdiction of a cause.** The 
guaranty of a republican form of government is a political guaranty, 
enforcement of which belongs to the political department. The 
power to carry this guaranty into effect resides primarily in Con- 
gress, rather than the courts. 


During a strike accompanied by violence, the Governor of Minne- 
sota declared martial rule and issued orders in effect prohibiting 
the operation of motor vehicles by employers not subscribing to a 
certain plan of settlement. Powers Mercantile Co. v. Olson ® was a 
case in which certain of the employers thus adversely affected sought 
to have the governor enjoined from so restricting the use of plain- 


tiff’s trucks. The governor’s purpose was not shown to be other 
than he stated, i. e., to remove the causes of violence. In that view 
of the case the governor’s acts did not appear to be arbitrary or 
capricious. On that basis it appears that the court properly denied 
the petition to enjoin enforcement of the governor’s orders. 


Sterling v. Constantin and Russell Petroleum Co. v. Walker 
were cases arising when the Governors of Texas and Oklahoma 
respectively sought to limit petroleum production by inaugurating 
martial rule. At the time there was apparently no rioting, insurrec- 
tion, or other physical disorder. The courts were at all times open. 


61 State ex rel. Lichtenscheidl v. Moeller, 189 Minn. 412, 249 N. W. 330 
(1933). Cf. Tiaco v. Forbes, supra note 35; U. S. v. Heinszen, 206 U. S. 
370, 27 Sup. Ct. 742, 51 L. ed. 1098 (1907) (ratification of customs duties il- 
legally collected) ; U. S. v. de la Maza Arredondo, supra note 36; Daly Bros. 
v. Hickman, 61 Wash. L. Rep. 802 (Sup. Ct. D. C. 1933) (bank holiday). 

62 U. S. Const., Art IV § 4. See Minor v. Happersett, 21 Wall. 162 at 175, 
22 L. ed. 627 at 630 (U. S. 1875). 


63 Cf. Georgia v. Stanton, 6 Wall. 50, 18 L. ed. 721 (U. S. 1868). 


64 Mountain Timber Co. v. Washington, supra note 23; Pacific States Tel. 
Co. v. Oregon, 223 U. S. 118, 32 Sup. Ct. 224, 56 L. ed. 377 (1912); Taylor 
v. Beckham, 178 U. S. 548, 20 Sup. Ct. 890, 44 L. ed. 1187 (1900). Cf. Mar- 
shall v. Dye, 231 U. S. 250, 34 Sup. Ct. 92, 58 L. ed. 206 (1913). 

65 Supra note 4. 


66 Supra note 9; (1933) 1 Geo Wasu. L. Rev. 272. 
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In these two cases it was properly held that there was no occasion 
for martial rule, and hence no power in the governor to curtail pro- 
duction by military orders. 


Should the reasonable necessity for the executive’s action seem 
open to argument, the courts might properly abstain from passing 
a judgment which would necessarily partake of an arbitrary nature.” 
The courts should not be accused of subterfuge when they reject 
jurisdiction of questions which are truly in the legislative sphere if 
the legislative treatment of the problem is relevant to the exigencies 
thereof, and neither arbitrary nor capricious. Accordingly, when 
the discretionary powers of the executive are under examination, 
the courts properly concern themselves only with the existence and 
extent of the executive discretion. 


It is well that the Constitution should safeguard each citizen 
against the governmental excesses of majorities. It is well also to 
protect the general public against the privations which result when 
individual rights are treated as absolute. How then shall the balance 
be struck? How best serve the public weal? The American Con- 
stitutional system vests the law-making power in the legislative 
branch. It appears that executive action, not penal in character, may 
be retroactively validated, or confirmed, by subsequent legislation. 
In the face of immediate physical danger to life and property it is 
believed that the executive may in his discretion take such measures 
as necessity requires, although there is an incidental suspension of 
private rights or a regulation of commerce or industry. It does not 
appear that such executive action, lacking legislative or constitutional 
sanction, can survive either the duration of the emergency or a rea- 
sonable opportunity for legislative action. It is doubtful whether 
such executive action, if taken during a recess, could have continued 
effect beyond a time when the legislature could reasonably be called 
in special session. There appears to be no authority for the proposi- 
tion that the executive has inherent power to abrogate private rights 
in a purely economic emergency accompanied by no immediate physi- 
cal danger to life or property.” Joun E. Curry. 


67 Cf. Note U. or Pa. L. REv., cit supra note 32. Weston, Political Ques- 
tions, (1925) 38 Harv. L. Rev. 296 at 312. 


68 Supra note 61. 

69 Cf. Lincoln v. U. S., 202 U. S. 484, 26 Sup. Ct. 728, 50 L. ed. 1117 (1906) 
(collection of revenue in the Philippines in the absence of Congressional action). 
In this connection it is interesting to compare the eminently practical attitude 
of the then Governor General as presented in his published lectures. Tart, op. 
cit. supra note 39, 98-103. Note (1934) 3 Geo. Wasu. L. Rev. 51, 52, note 10. 





EDITORIAL NOTES 


Home RuLE For THE District oF CoLUMBIA WITHOUT 
CONSTITUTIONAL AMENDMENT 


There is no Constitutional prohibition which prevents the District 
of Columbia from Home Rule or municipal self-government, upon 
proper legislation by Congress. Such power was exercised, without 
question as to its legality, by the residents of the divisions of the Dis- 


trict for over seventy years until the present form of government was 
established. 


The establishment of the District of Columbia as the seat of gov- 
ernment of the United States and the government thereof, to be 
understood, must be traced from Revolutionary Days. During the 
War for Independence Philadelphia was the seat of government of 
the United States but the Continental Congress could not always 
meet there. At times the city was threatened or held by the British. 


Following the adoption of the Articles of Confederation? Congress 
continued to meet in Philadelphia, but states other than Pennsylvania 
were interested in having the permanent seat of government estab- 
lished within their borders.* Before Congress could consider that 
question, however, some troops, stationed at Lancaster, mutinied 
and, though they did not openly threaten Congress, their purpose 
was to force some definite action in regard to their back pay. Con- 
giess appealed to the supreme executive council of Pennsylvania but 
was told that no reliance could be placed on the state militia and so 
adjourned to Princeton, New Jersey.‘ 


Congress was now faced with two questions: 1. Where to locate 
the permanent seat of government; 2. Where to meet until the place 
selected was ready for occupancy. 


Before either question had been settled by Congress the Constitu- 
tional Convention met.> That body, realizing the lack of a perma- 
nent place of residence, had discredited the Congress of the Con- 


1 The Continental Congress met: Sept. 5, 1774 to Dec. 12, 1776 at Phila- 
delphia; Dec. 20, 1776 to Feb. 27, 1777 at Baltimore; March, 1777 to Sept. 
14, 1777 at Philadelphia; (threatened by British troops and adjourned to Lan- 
caster, but met only to adjourn immediately) Sept. 30, 1777 to June 27, 1778 at 
Yorktown, Penn.; July 7, 1778 to March 1, 1781 at Philadelphia. 

2 Adopted March 1, 1781, Maryland being the last state to subscribe and 
ratify. Congress assembled March 2, 1781 under the new powers. 

3 Under the Articles of Confederation Congress met: March 2, 1781 to June 
21, 1783 at Philadelphia; June 30, 1783 to Nov. 4, 1783 at Princeton, N, J.; 
Dec. 13, 1783 to June 3, 1784 at Annapolis ; Oct. 30, 1784 to Dec. 24, 1784 at 
Trenton ; Jan. 11, 1785 to March 4, 1789 at New York. 

¢ June 21, 1783. 

5 The Constitutional Convention met from May 25, 1787 to Sept. 17, 1787, 


when the Constitution, as engrossed and agreed upon, was signed and trans- 
mitted to Congress. It became effective March 4, 1789. 
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federation, and remembering the insult and danger to Congress of 
1783, was induced to the belief that there should be a permanent 
seat of government for the United States which was not controlled 
by any state on which the Federal Government might ever need to 
call for protection or which might be sufficiently powerful to influ- 
ence or control the acts of the government. 


The Constitution, therefore, provides that land should be secured 
and that Congress should be empowered,® “To exercise exclusive 
Legislation in all Cases whatsoever, over such District (not exceed- 
ing ten Miles square) as may, by Cession of particular States, and 
the Acceptance of Congress, become the Seat of the Government of 
the United States.” 

After much debate and discussion as to the location of the seat of 
government,’ a compromise was effected whereby it was agreed to 
locate it on the banks of the Potomac River, with provision for a 
temporary stay of ten years in Philadelphia. 


Maryland® and Virginia® had both authorized their representatives 
to cede to the Federal Government for its permanent place of resi- 
dence any part of the state not exceeding ten miles square. Their 
offers?® were accepted by Congress with the provision “That the 
operation of the laws within such district shall not be affected by 


this acceptance, until the time fixed for the removal of the govern- 
ment thereto, and until Congress shall otherwise by law provide.” 
Accordingly, under this delegation of power by Congress, Maryland 


6U. S. Const., Art. I, § 8, No. 17. 


7 All States wanted the Federal City. See Mactay’s Journan for August 
and Sept., 1789 and the House and SENATE JourNALS for the same period. Con- 
gress continued to meet in New York from March 4, 1789 to Dec. 1790. It 
met in Philadelphia from Dec., 1790 to Dec. 1800 and since then in the District 
of Columbia. s 


8 Act of Dec. 23, 1788, Maryland Laws (Kilty) c. 2, p. 46. 
® Act of Virginia, Dec. 3, 1789, 13 Hening’s Stat. L. 43. 


10 July 16, 1790, 1 Srar. L. 130, The act provided: 1. For the acceptance 
of a district not exceeding ten miles square to be located on the river Potomac 
somewhere between the mouths of the Eastern Branch and the Connogochegue. 
2. The President was authorized to appoint three commissioners to lay out and 
survey the territory chosen, to purchase or accept such lands as the President 
should deem proper for the use of the United States, and to provide suitable 
buildings for the accommodation of Congress, the President and the public 
officers of the Government. In order to defray the expenses of such purchases 
and buildings the President was authorized and requested to accept grants of 
money. (On this section depend the land titles of the District. See Morris v. 
U. S., 174 U. S. 196, 19 Sup. Ct. 649, 43 L. ed. 946 (1899); and CLEPHANE, 
History oF GOVERNMENT OF THE District of CoLuMBIA (1892). 3. All offices 
of the government were to be removed from New York to Philadelphia before 
the first Monday in December, 1790, there to remain until the first Monday in 
December, 1800. 4. On the first Monday in December, 1800, the seat of gov- 
ernment was transferred to the federal district on the banks of the Potomac. 
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and Virginia continued to pass laws for those parts of the District 
which had been their territory.” 

President Washington at once appointed commissioners’? to select 
and survey the location for the nation’s capital.1* Major L’Enfant 
was selected to lay out the city, but disagreed with the commissioners 
and was dismissed. Andrew Elliott completed the plans and de- 
livered them to the President. A third plan was later drawn and 
lots sold under all three plans. 

Congress first divided the District into two counties..* The next 
year it was increased to five divisions with a separate government for 
each: 1° 1. The County of Alexandria. 2. The town of Alexandria.’® 


11 Young v. Bank of Alexandria, 4 Cranch 384, 2 L. ed. 655 (U. S. 1808) held 
that the right of Virginia to legislate for that part of the District which she 
ceded continued until Feb. 27, 1801. Reily v. Lamar, 2 Cranch 344, 2 L. ed. 300 
(U. S. 1804) held that the inhabitants of the District ceased to be citizens of 
the states of Maryland and Virginia on separation from those states. 

12 Thomas Johnson and Daniel Carroll, of Maryland, and Daniel Stewart, of 
Virginia, were appointed Jan. 22, 1791. 

13 Washington's proclamation of Jan. 24, 1791 set forth the tentative location 
of the District. See Cocrry’s Dicest, p. 263. 

Act of Congress, March 3, 1791, 1 Star. L. 214 repeals that part of the Act 
of July 16, 1790, supra., which required that the District should be located 
above the mouth of the Eastern Branch, and provided that it could include above 
and below the mouth of Hunting Creek and a convenient part of the Eastern 
Branch and also Alexandria. The public buildings, however, had to be on the 
Maryland side of the river. 

Washington’s proclamation of March 30, 1791 sets forth the bounds of the 
District as follows: “Beginning at Jones’ Point, being the upper cape of Hunt- 
ing Creek in Virginia, and at an angle in the outset of 45 degrees west of the 
north and running in a direct line ten miles for the first line; then beginning 
again at the same Jones’ Point, and running another direct line at right angles 
with the first across the Potomac, ten miles, for the second line; then from 
the termination of the said first and second lines, running two other direct 
lines, of ten miles each, the one crossing the Eastern Branch aforesaid, and 
the other the Potomac and meeting each other in a point.” 

Maryland including the Potomac river, was granted by Charles I of England, 
June 20, 1632, to Cecilius Calvert, second Lord of Baltimore and the first lord 
propriatory of the province. His rights passed to the state of Maryland in 
1781 and then to the federal government. 

Sept. 27, 1688 James II, of England, granted to Thomas, Lord Culpeper the 
“Northern neck of Virginia,” which included that part of the state of Virginia 
ceded to the federal government. 

14 Act of Feb. 27, 1801, 2 Srart. L. 103 provided that the local laws of Mary- 
land and Virginia should continue in their respective territories. 

Act of March 3, 1801, 2 Srat. L. 115 Board of Commissioners with power 
of old Levy Courts of Maryland. 

15 Act of May 3, 1802, 2 Srar. L. 195. 

16The city and county of Alexandria continued to be governed practically the 
same as before their cession. The Justices of the Peace were appointed by the 
President of the United States rather than the governor of Virginia. By the 
Act of Feb. 25, 1804, 2 Stat. L. 255 practically a new charter for the town of 
Alexandria was granted. A common council was to be elected annually by the 
votes of the free white male freeholders of full age. The council elected the 
mayor. There were some changes by the Act of May 13, 1826, 4 Star. L. 162. 
By the Act of Feb. 15, 1843, 5 Srar. L. 599 it was provided that the mayor 
was to be elected by the citizens qualified to vote for councilmen. 
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3. The County of Washington.*” 4. The town of Georgetown.’* 5. 
The city of Washington.’® 

The county and town of Alexandria secured no great benefit from 
being joined to the District, as no Federal Buildings were erected 
therein,”° and the citizens were disfranchised except in regard to local 
affairs. Accordingly, in 1846 the citizens thereof petitioned Congress 
for retrocession to Virginia and at the same time presented petitions 
to the General Assembly of the State of Virginia. The latter imme- 
diately passed an act ** offering to accept the territory if Congress 
should retrocede it. The necessary act was passed by Congress** 
with the proviso that the question of retrocession be first submitted 
to a vote of the citizens of that territory. As a majority voted in its 
favor, by presidential proclamation®* the town and county of Alex- 
andria ceased to form a part of the District of Columbia.** 

In 1871 *° a radical change in the government of the District was 


17 The County of Washington from 1801 to 1812 was governed as a county 
of Maryland except that the President, rather than the Governor of Maryland. 
appointed the Justices of the Levy Court. Acts of Feb. 27, 1801 and March 3, 
1801, supra. Some changes were made by the Act of July 1, 1812, 2 Srar. L. 
771, and by the Act of May 17, 1848, 9 Srar. L. 230. By the Act of March 
3, 1863, 12 Stat. L. 799 the Levy Court was reorganized and composed of nine 
members. See also Act of May 3, 1862, 12 Srar. L. 384, and Act of June 25, 
1864, 13 Srar. L. 193. 

18 Georgetown was laid out in 1752 and incorporated by Act of Maryland, 
Dec. 25, 1789, Kilty’s Laws, c. 23. There was a board of common councilmen 
of eleven elected by the free white male citizens and five aldermen. The Board 
of Aldermen and Common Council elected the mayor and recorder by joint 
ballot. By Act of March 3, 1805, 2 Srar. L. 332 it was amended. Act of 
March 3, 1809, 2 Star. L. 537 the bounds of Georgetown fixed. After the 
Act of May 31, 1830, 4 Stat. L. 426 the mayor was also elected by the people. 
See also Act of Aug. 11, 1856, 9 Srar. L. 32. 

19 By Act of May 3, 1802, 2 Star. L. 195 the city of Washington was con- 
stituted a body politic and corporate. It was to be governed by a Council of 
twelve, elected annually by ballot. The Council chose among themselves five 
to form a second chamber. The mayor was appointed by the President. Or- 
dinances passed by the Council were submitted to the mayor but if he vetoed 
them they could be passed over his veto by a three-fourths majority. By Act 
of Feb. 24, 1804, 2 Star. L. 254 two chambers of nine members each, elected 
by ballot, were created. Jan. 8, 1867, 14 Strat. L. 375 it was provided that 
male persons above twenty-one should have the right to vote at elections without 
distinction on account of color or race and thus established universal male 
suffrage, whereas the right to vote had previously been limited to white male 
taxpayers. March 18, 1869, 15 Sratr. L. 61 repealed the provisions of the 
charters of Georgetown and Washington which restricted to white persons the 
right to hold office. 

20 See Act of March 3, 1791, note 12 supra. 

21 Laws of Virginia, 1845-46, p. 50. 

22 Act of July 9, 1846, 9 Srar. L. 35. 

23 By James K. Polk, Sept. 7, 1846, See 9 Srar. L. 1000. 

24 Phillips v. Payne, 92 U. S. 130, 23 L. ed. 649 (1875). 

25 Act of Feb. 21, 1871, 16 Srar. L. 419. 

D. C. v. Cluss, 103 U. S. 705, 26 L. ed. 445 (1880) the court held that the 
corporation created by this statute succeeded to the property and liabilities of 
the corporations which were thereby abolished. 
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effected by setting up a municipal government which was essentially 
the same as that used for the organized territories. The Charters 
of Washington and Georgetown were repealed and the levy courts 
abolished and ‘“That part of the territory of the United States in- 
cluded within the limits of the District of Columbia” was “created 
into a government by the name of the District of Columbia” by 
which name it was “constituted a body corporate for municipal pur- 
poses,” *® being declared to be successor of the two cities and the 
county but the old names were continued. The executive power 
was vested in a governor, appointed by the President of the United 
States with approval of the Senate. The legislative power was vested 
in two houses, the Council, consisting of eleven members appointed 
in the same manner as the governor, and the House of Delegates, 
consisting of twenty-two members were elected by popular vote for 
one year. 


The District for the first time, under the Act of 1871, was to have 
a delegate in Congress who was to have the same privileges and 
powers as the delegates from the territories and to be ex officio a 
member of the Committee for the District of Columbia. 


There was established also a Board of Public Works,”’ consisting 
of the governor and four others appointed by the President, which 
was to have entire control of and power to make all regulations which 
it considered necessary for keeping in repair the streets, avenues, 
alleys and sewers of the city and all other works which should be 
entrusted to its charge by the legislative assembly or by Congress. 
It undertook and carried out a wide program of improvements. The 


26 Municipal corporations for “Municipal purposes” vary somewhat in the 
various states. A municipal corporation in the strict sense of the words is a 
city or town, whereas one for “municipal purpose” may be a park district, 
sanitary district or the like. These districts do not possess police powers 
properly belonging to cities and municipal bodies exercising governmental 
functions. 

It has been held that a corporation for municipal purposes must be connected 
with the municipal corporation itself and be instituted for the purpose of pro- 
moting some of the objects of the municipality. In regard to a park district 
established outside the city limits, the court said, “a corporation for municipal 
purposes is either a municipality, such as a city or town, created expressly 
for local self government, with delegated legislative powers; or it may be a 
subdivision of the state for governmental purposes, such as a county, a school 
or road district, etc. . . . The phrase, ‘municipal purposes,’ was intended to 
embrace some of the functions of government, local or general; and no cor- 
poration, not exclusively designed for this end can be properly denominated 
a corporation for municipal purposes,” State v. Leffingwell, 64 Mo. 458 (1873). 
See 1 McQuiniin, MunicipaL Corporations (2d ed. 1928) 387. 


27 Mattingly v. D. C., 97 U. S. 687, 24 L. ed. 1098 (1878). The court 
upheld the power of the Board of Public Works to make assessments. 
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city was changed in a short time, according to President Grant,”* 
from a “most unsightly place” to a capital of which the nation may 
well be proud. This program, however, which so greatly benefited 
the city and the nation, drained the treasury and increased the in- 
debtedness of the District in excess of the five per cent limitation 
on taxable property. Because of this increased indebtedness, which 
aroused more distrust than the much more extensive program and 
debt of the present time has done, Congress was petitioned to change 
the form of government for the District. 

In 1874 a temporary form of government was established *® which 
deprived the residents of the District of all voice in their government. 
Four years later the present government was set up,*° whereby the 
commissioners are appointed by the President of the United States 
with the approval of the Senate and general laws are passed by Con- 
gress. 


Many arguments as to the exact powers of Congress over the 
District of Columbia have arisen. Some of the same men who signed 
the Declaration of Independence signed the Constitution of the United 
States.*_ Only eleven years elapsed between the signing of the two 
documents.** It is not reasonable to suppose that the writers of 
the latter had so soon forgotten such sections of the former as: “‘that 
all men are created equal, that they are endowed by their Creator 


28 President Grant, in his message to Congress in 1873, stated: “Under the 
very efficient management of the governor and the Board of Public Works of 
this District the city of Washington is rapidly assuming the appearance of a 
capital of which the nation may well be proud. From being a most unsightly 
place three years ago, disagreeable to pass through in summer in consequence 
of the dust arising from unpaved streets, and almost impassable in the winter 
from the mud, it is now one of the most sightly cities in the country, and can 
boast of being the best paved. 

“The work has been done systematically, the plans, grades, location of sewers, 
water and gas mains being determined upon before the work was commenced, 
thus securing permanency when completed. I question whether so much has 
been accomplished before in any American city for the same expenditures. The 
government having large reservations in the city, and the nation at large having 
an interest in their capital, I recommend a liberal policy toward the District of 
Columbia, and that the Government should bear its just share of the expenses 
of these improvements. Every citizen visiting the capital feels a pride in its 
growing beauty, and that he too is part owner in the investments made here.” 

29 Act of June 20, 1874, 18 Strat. L. 116. A Commission of three was to 
be appointed by the President and vested with the powers exercised by the 
governor and Board of Public Works. For first time in over three quarters 
of a century no part of the District exercised the right of suffrage. 

30 Act of June 11, 1878, 20 Srat. L. 102. The District was to be controlled 
by three commissioners, appointed by the President, two from civil life and 
the third an officer of the Corps of Engineers of the U. S. Army. The commis- 
sioners have control over police force and fire department, building regulations, 
etc. Their powers have been increased from time to time by Acts of Congress. 

31 Roger Sherman, Connecticut; Benj. Franklin, Robert Morris, James Wil- 
son and Geo. Clymer, Pennsylvania and George Read, Delaware. 

32 Declaration of Independence, July 4, 1776, Constitution of United States, 
Sept. 17, 1787. 
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with certain unalienable Rights, that among these are Life, Liberty 
and the pursuit of Happiness. That to secure these rights, Govern- 
ments are instituted among Men, deriving their just powers from 
the consent of the governed”; and in referring to the King of Eng- 
land “‘He has dissolved Representative Houses repeatedly, for op- 
posing with manly firmness his invasions on the rights of the people. 
He has refused for a long time, after such dissolutions, to cause 
others to be elected; whereby the Legislative Powers, incapable of 
Annihilation, have returned to the People at large for their exercise.” 
“For taking away our Charters, abolishing our most valuable Laws, 
and altering fundamentally the Forms of our Government; For 
suspending our own Legislatures, and declaring themselves invested 
with Power to legislate for us in all cases whatsoever.” It is not 
reasonable to believe that the framers of the Constitution expected 
or intended that these acts complained of in so far as they deprived 
the Colonies of the rights of self government, even though in those 
days exercised by the few who were members of the upper class, 
should be repeated by the Congress of the United States. 
Madison,** before the adoption of the Constitution, pointed out 
the reason for the creation of the independent seat of government 
and also stated the government which was intended therefor: “The 
indispensable necessity of complete authority at the seat of govern- 
ment carries its own evidence with it. It is a power exercised by 
every legislature of the Union, I might say of the world, by virtue 
of its general supremacy. Without it, not only the public authority 
might be insulted and its proceedings interrupted with impunity ; 
but a dependence of the members of the general government on the 
State comprehending the seat of government for protection in the 
exercise of their duty, might bring on the national councils an im- 
putation of awe or influence equally dishonorable to the government 
and dissatisfactory to the other members of the Confederacy. This 
consideration has the more weight, as the gradual accumulation of 
public improvements at the stationary residence of the government 
would be both too great a public pledge to be left in the hands of a 
single State, and would create so many obstacles to a removal of 
the government, as still further to abridge its necessary independ- 
ence. The extent of this Federal district is sufficiently circumscribed 
to satisfy every jealousy of an opposite nature. And it is to be ap- 
propriated to this use with the consent of the State ceding it; as 
the State will no doubt provide in the compact for the rights and 
consent of the citizens inhabiting it; as the inhabitants will find 


33 Federalist No. XLIII, Madison, For the Independent Journal. 
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sufficient inducements of interest to become willing parties to the 
cession; as they will have had their voice in the election of the gov- 
ernment which is to exercise authority over them as a municipal 
legislature for local purposes, derived from their own suffrages will 
of course be allowed them; and as the authority of the legislature 
of the State and of the inhabitants of the ceded part of it, to concur 
to the cession, will be derived from the whole people of the State 
in their adoption of the Constitution, every imaginable objection 
seems to be obviated.” 

Madison pointed out that every State governed its own capital 
and might well have added that the people of that state had a voice 
in electing their rulers in the legislature of the State and also a voice 
in their own municipal affairs. Today this applies not only to the 
States of the Union but to the capitals of most of the nations of 
the World,** save only for the capital of the United States the resi- 
dents of which have had no voice in their own or the nation’s gov- 
ernment for more than fifty years past.*° 

Much has been said as to the right of Congress to delegate its 
legislative power over the District granted by the Constitution.*® 


34 See, Representation of the District of Columbia in Congress, Argument 
by Theadore W. Noyes before the Subcommittee of the Committee for D. C. 
U. S. Senate 64 Congress Senate Journal Res. 32 (1916). 

35 Since Act of June 20, 1874. supra. 

Senator Morton, of Indiana, June 24, 1876 in referring to the residents of 
the District said, “They are governed as despotically as are the serfs of Russia.” 

Sayles J. Bowen, former Mayor of Washington, Nov. 20, 1889 said, “A des- 
potism more complete, an oligarchy more antagonistic to republican institutions 
never existed under an absolute monarchy.” 

Senator John J. Ingalls, of Kansas, Chairman of the Committee for the 
District, April 22, 1890, said, “The government of this District is an absolute 
despotism.” 

Senator Henry W. Blair, of New Hampshire, April 22, 1890 called it, “A 
corroding canker at the heart of the institutions of the United States, a despot- 
ism in the very soul of American institutions.” 

H. B. F. MacFarland, former Commissioner of the District, declared, “In 
form, the present government of the District of Columbia is an absolute autoc- 
racy, not legally responsible to the people.” 

86 Roach v. Van Riswick, 4 MacArthur 171 (App. D. C. 1879) “Congress is 
without power to delegate general legislative authority to the local government 
of the District of Columbia (Case refers specifically to judgment liens on real 
property and holds that such an act would be void). Capital Traction Co. v. 
Hof, 174 U. S. 1, 19 Sup. Ct. 580, 43 L. ed. 873 (1898). The court said, “The 
Congress of the United States being empowered by the Constitution to exercise 
exclusive legislation over the District of Columbia for every purpose of govern- 
ment national and local, it may exercise within the district all legislative 
powers that the legislature of a state might exercise within the state.” Shoe- 
maker v. U. S., 147 U. S. 282, 13 Sup. Ct. 361, 37 L. ed. 170 (1893). (Says 
Congress has unlimited jurisdiction both of a political and municipal nature over 
District of Columbia. Case in regard to eminent domain and that no powers 
remain in the State of Maryland.) U. S. v. MacFarland, 28 App. D. C. 558 
(1907). (Court held it well settled that the District had no legislative power, 
it being merely a municipal corporation bearing the same relation to Congress 
that a city does to the legislature of the State in which it is incorporated.) 
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Yet the government of the District for over a century and a quarter 
has been a continual delegation of powers, the extent of which has 
varied with the laws in force from time to time. The Federal gov- 
ernment delegated to the States of Maryland and Virginia the right 
to legislate for the District for the first ten years.** The government 
for almost the next eighty years was a delegation to local authorities 
of many rights of local self government.** Since then the power to 
appoint the commissioners has been delegated to the President of 
the United States. Upon the Commissioners under the present form 
of government, Congress has conferred extensive powers of legisla- 
tion in regard to local matters.*® The power to make municipal regu- 
iations is a legislative power, and such regulations must apply in 
like manner to all who are affected thereby. In the exercise of this 
power they must exercise their best judgment and discretion. Their 
recent attempt to hold a referendum in a certain section of the Dis- 
trict was restrained by the lower court.*° 


Croson v. D. C., 55 App. D. C. 122, 2 F. (2d) 924 (1924) District of Colum- 
bia has no sovereign power. Its Supreme legislative body is Congress. 

Cohens v. Virginia, 6 Wheat. 264, 5 L. ed. 257 (U. S. 1821). The exclusive 
legislation of Congress over the District being conferred by Constitution carries 
with it all incidental powers necessary to its complete and effective execution. 
Congress, in legislating under Art. 1, § 8, No. 17 is still the legislature of the 
Union and its laws are the laws of the United States. 

37 From 1790 to 1800, Act July 16, 1790, supra. 

38 See Notes 13-18 supra. 

39 Act of June 11, 1878, supra. 

40 Mattingly v. Hazen, Commissioner of D. C., Equity No. 57,674 in Sup. 
Ct. of D. C., 62 W. L. R. 713 (1934). The action was brought to restrain 
the referendum the Commissioners of the District purposed to hold Sept. 12, 
1934 in Takoma Park, D. C., to determine whether or not the sale of alcoholic 
beverages should be permitted. The plaintiffs had applied for licenses to sell 
liquors and objected to the referendum on the grounds that: 

1. No authority in the law authorizing the appointment of a Board of Electors. 

2. Commissioners without authority to authorize the payment of the expenses 
made necessary by the proposed referendum. 

3. Government of the District vested in three Commissioners and they are 
nowhere authorized to determine, by popular vote, the wishes of the residents 
as to their duties. 

4. The result of the referendum must be controlling on the discretion of the 
Commissioners or if not controlling the time and money wasted in futile and 
idle ceremony of determining section of public opinion with no purpose re- 
sulting therefrom. 

5. Substitution of popular will for the exercise of the sound “judgment and 
discretion” that Congress and the residents of the District have a right to 
expect. 

6. Commissioners order not provide for peace and order at the polls. 

7. No penalty for fraudulent voting. 

8. No specific time that referendum binding. 

9. Proper method would be public hearings. 

10. The Alcoholic Beverage Control had exclusive jurisdiction in the matter. 

The defendants argued: 

1. Board of electors had this in addition not in place of their regular duties. 

2. Equity no jurisdiction. 

3. Laches of Plaintiffs in waiting until shortly before the day of the referen- 
dum to file their petition. 
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The delegation by Congress of powers to the territories has been 
upheld. Their government was discussed in the National Bank v. 
County of Yankton,** wherein the court said, “The territories are 
but political subdivisions of the outlying dominion of the United 
States. Their relation to the general government is much the same 
as that which counties bear to the respective states and Congress 
may legislate for them as a State does for its municipal organizations.” 

It is difficult to compare the government of the District of Colum- 
bia to that of any other form of government. It has been held that 
in the apportioning of taxes among the states that-the District is on 
all fours with the states.*? For the purpose of the inheritance under 
a treaty it has been held a state** but it is not considered a state to 
enable the Federal Courts to take jurisdiction of an action between 
a resident of the District and another state.** Neither is it a state 
for the purpose of representation in Congress or voting in national 
elections. 

The District is not a territory though both are under the direct 
control of Congress and for four years the District had a territorial 
form of government.** 

The District in many cases has been held a municipal corporation 
and Congress has defined it as a “body corporate for municipal pur- 
poses.” *® The District, being neither state nor territory, does in fact 
more nearly approach a municipal corporation in so far as its size 
and population are considered but its government is unique. ‘The 
Constitution gives to Congress the power to “exercise exclusive leg- 
islation” *7 over the District and this has been repeated in many 
cases,** but actually Congress has vested the District government 
with legislative authority.*® 


4. Costs in the case only fifty-five dollars. 

Justice Letts, in Motion Court, in verbal opinion granted an injunction pen- 
dente lite, Sept. 11, 1934. 

According to the Evening Star, Sept. 12, 1934, Geo. E. Sullivan, Attorney 
for the defense, stated that Justice Letts recognized the authority of the Com- 
missioners to hold the referendum but based his decision on the statement of 
Commissioner Allen that the referendum would be binding on him. 

41101 U. S. 129, 25 L. ed. 1046 (1879). 

42 Loughborough v. Blake, 5 Wheat. 317, 5 L. ed. 98 zi. S. 1820). 

43 Geofroy v. Riggs, 133 U. S. 258, 33 L. ed. 642 (1890). 

44 Hepburn and Dundas v. Ellzey, 2 Cranch. 445, 2 L. ed. 332 (U. S. 1804). 
Hooe v. Jamieson, 166 U. S. 395, 17 Sup. Ct. 596, 41 L. ed. 1049 (1897). 

45 Act of Feb. 21, 1871, supra. 

48 See Stoutenbursh v. Hennick, 129 U. S. 141, 9 Sup. Ct. 256, 32 L. ed. 637 
(1888) ; Metropolitan Railroad Co. v. D. C., 132 U. S. 1, 10 Sup. Ct. 19, 33 L. 
ed. 231 (1889). 

47 See note 6. 

48 See note 34 supra. and Patrick v. Smith, 45 F (2d) 924 (1931). 

49 Welch v. Cook, 97 U. S. 541, 24 L. ed. 1112 (1878). Court said “It is not 
open to reasonable doubt that Congress had power to invest and did invest 
the District government with legislative authority. 

Willard v. Presbury, 14 Wall. 676, 20 L. ed. 719 (U. S. 1871). Congress 
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In Stoutenbursh v. Hennick ® the Supreme Court of the United 
States, in referring to the District of Columbia government stated, 
“It is a cardinal principle of our system of government that local 
affairs shall be managed by local authorities and general affairs by 
the central authority and hence while the rule is also fundamental 
that the power to make laws cannot be delegated the creation of mu- 
nicipalities exercising local self government has never been held to 
trench on that rule. Such legislation is not regarded as a transfer 
of general legislative power, but rather as the grant of the authority 
to prescribe local regulations, according to immemorial practice, 
subject, of course to the interposition of the superior in cases of 
necessity. The case further says that Congress, in creating the Dis- 
trict in 1871 “‘a body corporate for municipal purpose” could only 
“authorize it to exercise municipal powers and this is all that Con- 
gress attempted to do.” 

The District itself, since the retrocession to Virginia of the terri- 
tory she ceded, is composed of some sixty two square miles and has 
a population of four hundred eighty-six thousand eight hundred 
sixty-nine persons.*? Of the forty-eight states that make up the 
union the population of eight is less than that of the District of Co- 
lumbia.** Although Washington ranks fourteenth in population 


has power to confer on the city of Washington authority to assess on the ad- 
jacent property of the lots the expenses of payment. 

Crane v. D. C., 289 Fed. 559 (1923). Congress had the power to vest and did 
vest the municipalities of Georgetown and D. C. with authority to legislate. 
Cooper v. D. C., 4 MacArthur 250 (App. D. C. 1879). Congress may grant 
to the District the same powers as state legislatures grant municipalities. 

Washington v. Eaton, 4 Cranch C. C. 352 (App. D. C. 1833). The power 
given by Congress to the corporation of Washington to pass laws for the gov- 
ernment of the city is not a delegation of the exclusive legislation given by the 
Constitution. 

50 129 U. S. 141, supra. Note 43. 

51 Census 1930. 

Area 

52 State Population Sq. mi. 

. Nevada 91,058 109,821 
225,565 97,548 
. Delaware 238,380 1,965 
. Vermont 359,611 
New Mexico 423,317 

435,573 

445,030 
. New Hampshire 465,293 
. District of Columbia 486,869 


WON DUP WN 


507,847 
537,606 
North Dakota 680,845 
Rhode Island 687,497 
692,849 
797,423 
953,786 
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among the cities of the country, all others, without respect to size, 
have at least some local self government and their residents have the 
right to elect the officers of the state who govern them. The Con- 
stitutions of twenty-eight states®** provide that there shall be general 
legislation as to the incorporation of municipalities and no special 
charters granted. Some thirteen® states have provision for “Home 


53 New York, 6,930,446; Chicago, 3,376,438; Philadelphia, 1,950,961; Detroit, 
1,568,662; Los Angeles, 1,238,048; Cleveland, 900,429; St. Louis, 821,960; 
Baltimore, 804,874; Boston, 781,188; Pittsburgh, Pa., 669,817; San Francisco, 
634,394; Milwaukee, 578,249; Buffalo, 573,076; Washington, D. C., 486,869. 

541. Alabama, Const. 1875, Art. IV, § 104; 

2. Arkansas, Const. 1874, Art. XII, § 2 and 3; 

. California, Const. 1879, Art. XII, § 1; Amending Art. XI, § 6; 

. Illinois, Const. 1870, Art. XI, § 1; Art. IV, § 22; 

. Indiana, Const. 1851, Art. XI, § 13; 

. Iowa, Const. 1857, Art. III, § 30; 

. Kansas, Const. 1859, Art. XII, §§ 1 and 5; 

. Kentucky, Const. 1891, §§ 59 and 60; 

. Louisiana, Const. 1913, Art. XLVIII (Does not apply to the city of New 
Orleans) ; 

10. Michigan, Const. 1908, Art. VIII, §§ 20 and 21; Amending Const. 1850, 
Art. XV, § 1; 

“ Minnesota, Const. 1892, Art. IV, §33; Amending Const. 1857, Art. IV, 

12. Mississippi, Const. 1890, Art. IV, §§ 87 and 88; 

13. Missouri, Const. 1875, Art. IV, § 53; Art. IX, § 7; 

14. Nebraska, Const. 1875, Art. XI b, § 1; 

. New Jersey, Const. as amended 1875, Art. IV, § 7, No. 11; 

. North Carolina, Const. 1876, Art. VIII, §§ 1 and 4; 

. North Dakota, Const. 1889, Art. II, § 69, No. 33; Art. IV, § 130; 
. Ohio, Const. 1851 and 1912, Art. XIII, §§ 1 and 6; 

. Oregon, Const. 1857, Art. XI, §§ 2 and 2a; 

. Pennsylvania, Const. 1873, Art. III, § 7; 

. South Carolina, Const. 1895, Art. III, § 34, par. III; 

. South Dakota, Const. 1889, Art. III, § 23, No. 5; Art. X, § 1; 
. Tennessee, Const. Art. XI, § 8; 

. Utah, Const. 1895, Art. XI, § 5; 

. Virginia, Const. 1902, Art. VIII, § 117; Art. IV, § 65; 

. Washington, Const. 1889, Art. II, § 28, Nos. 6 and 8; 

. West Virginia, Const. 1872, Art. XI, § 1; 

. Wyoming, Const. 1889, Art. III, § 27; Art. XIII, § 1. 

51. Arizona, Const. 1912, Art. XIII, § 2; 

. California, Const. ——, Art. XI, § 8; 

. Colorado, Const. 1902, Art. XX; 

Maryland, Const. 1867, Art. XIa; 

. Michigan, Const. 1908, Art. 8, § 21; 

. Minnesota, Const. 1857, Art. IV, § 36 as amended Nov. 8, 1898; 
. Missouri, Const. 1875, Art. IX, §§ 16 and 17; 

. Nebraska, Const. 1875, Sec. 2, Art. XIa, §§ 2-4; 

. Ohio, Const. 1851, and 1912, Art. XVIII, § 7; 

10. Oklahoma, Const. 1907, Art. XVIII, § 3a; 

11. Oregon, Const. 1859, Art. XI, § 2; 

12. Texas, Const. 1876, amended 1912, Art. XI, § 5; 

13. Washington, Const. 1889, Art. XI, § 10. 


~ 
on 
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Rule” for cities upon fulfilling certain requirements prescribed in 
the Constitution or by the State legislature. 

It has been said that it is the inherent nature of the municipalities 
under English rule** to have the powers and rights of local self 
government. The early cities of America were created by charter 
and by the New England township system.** The legislatures have 
had the right to incorporate and abolish but while existing the cities 
have had their local powers. The principle of local option legislation 
is generally upheld without express constitutional authorization in 
the States. Such was the situation when the Federal Constitution 
was adopted and such was the interpretation placed thereon by the 
people of that time. It has been held in reference to the Constitution 
that “It is not only the same words but the same in meaning and 
delegates the same power to the government and reserves and secures 
the same rights and privileges to the citizens and as long as it con- 
tinues to exist in its present form it speaks not only in the same 
words but with the same meaning and intent with which it spoke 
when it came from the hands of its framers and was voted on and 
adopted by the people of the United States. Any other rule of con- 
struction would abrogate the judicial character of this court and 
make it the mere reflex of the popular opinion or passion of the 
day.” °° 

All powers not expressly granted to Congress by the Constitution 
are reserved to the States.°° The power to govern, coming originally 
from the people, is delegated to the State governments, which in 
turn have delegated certain powers to Congress. The State govern- 
ments also delegate back to local groups or political subdivisions of 
the states certain local power.®° By analogy to the action of the 
states in similar situations and in view of the above historical in- 


56 Cuddon v. Eastwick, 1 Stalk. 193, 91 Eng. Reprint 174 (1703). 

57 For the history of early American cities and their governments. See 
Amasa M. Eaton, Right of Local Self Government, (1899) 13 Harv. L. Rev. 
441 and 638 and (1900) 14 Harv. L. Rev. 20 and 116. See also, McBain, 
Doctrine of Inherent Right of Local Self Government (1916) 16 Col. L. Rev. 
190 and 299; Ditiion, LAw or Municipal CorporaTION and McQum1in, 
Laws oF Municrpat CORPORATIONS. 

58 Scott v. Sanford, 19 How. 393, 15 L. ed. 691 (U. S. 1856). x South 
Carolina v. U. S., 199 U. S. 437, 26 Sup. Ct. 100, 50 L. ed. 261 (190. 

59U,. S. Consr., Amendment X. 

6° That the power to make laws cannot be delegated is a fundamental rule, 
but the creation of a municipal corporation to exercise local self government 
has never been held to violate this principle. Such grant of the power is not a 
delegation of general power but rather a grant of the authority to prescribe 
local regulations. See, Stoutenborough v. Hennick (note 46, supra); Arms 
v. City of Chicago, 314 Ill. 316, 145 N. E. 407 (1924); In Re Opinion of the 
Justices, 124 Me. 501, 128 Atl. 181 (1925); Haeussler Inv. Co. v. Bates, 306 
Mo. 392, 267 S. W. 632 (1924). On this subject see McQumLLin, MUNICIPAL 
Corporations, 2d ed. V. 1, p. 421, § 148. 
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terpretation of the nature of the power delegated to Congress to 
rule the District of Columbia, it seems logical to conclude that this 
power could be delegated back to the people of the District at least 
in regard to local affairs.” KATHERINE A. MARKWELL. 


P. W. A. Loans or GRANTS TO MUNICIPALITIES FOR CONSTRUCTION 
OF PROJECTS OF A PROPRIETARY NATURE 


The problem of interpretation of Title II of the Recovery Act’ 
could not be more strikingly raised than it has been in two Missouri 
cases recently decided.* In the first case only the Commerce Clause® 
was relied upon, in the second only the General Welfare Clause.* 
The Commerce Clause was, in the first, considered to be the only 
basis of the Recovery Act and consequently intrastate projects were 
not within its scope. When the General Welfare Clause was relied 
upon, however, as was done successfully in the second case, the 
distinction between intra- and interstate commerce had no meaning, 
for the projects advanced national welfare. Thus the same court 
on substantially the same facts reached two opposite conclusions. 


Title I of the Recovery Act is an indirect attempt to increase 
employment and relieve distressed business; Title II is a direct pro- 
gram of employment.’ It may very well be that the only source of 
power upon which Title I may be rested is the Commerce Clause, 
but Title II is distinct and complimentary and the General Welfare 


61 This conclusion seems sound at least if the people of the District are not 
given a voice in the Federal Government and it is possible that even the 
broader powers could be conferred under the present Constitution. Perrry, 
STATEHOOD For THE District oF CoLumBtIA, 48 Wash. L. Rep. 579 (1920). 


1NIRA. Je. 16, 1933, c. 90, 48 Srar. L. 195, 15 U. S. C. Supp. VII, 
§§ 609, 701-712 (1933). Tit. II, 40 U. S. C. Supp. VII, §§ 401-414 (1933). 

2 Missouri Public Service Co. v. Concordia, Mo. decided Sept. 19, 1934 and 
Missouri Utilities Co. v. City of California, Mo. decided Nov. 2, 1934 (in this 
second case Mr. Harold L. Ickes upon application was made a party and filed 
the motion to dismiss, apparently to prevent this case going as did the first). 
Attorneys in first case only relied on the commerce clause. See Recent Cases 
infra p. 274. Cf. note (1934) 48 Harv. L. Rev. 89. 

3 United States Const. Art. I, § 8, sub. 3. 

*United States Const. Art. I, § 8, sub. 1. 


5 This distinction and the intention to rely on both the Commerce Clause 
and the General Welfare Clause appear in Report of Ways and Means Comm. 
H. R. Rep. No. 159, 73d Cong. 1st Sess., at 2; testimony of Harriman, presi- 
dent of the U. S. Chamber of Commerce, Hearings before Ways and Means, 
H. R. 5664 73d Cong. Ist Sess., at 136; Statement of Senator Wagner, id, at 
92, 116; Woodhouse, Chairman of National Recovery Council, Hearings be- 
fore the Finance Committee on S. 1712 73d Cong. Ist Sess. at 419. 
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Clause seems the most logical and proper source of power, though 
the Commerce Clause may also be invoked in some cases.® 

In pointing out the possibility of this latter source of power in 
view of general principles, the first distinction, of course, is between 
what is commerce and what is not. Ordinary manufacture and pro- 
duction are not commerce,’ and according to Hammer v. Dagenart,* 
the Commerce Clause does not include the power to regulate the 
process of production through control over interstate commerce. As 
far as taxation is concerned, the case of Utah Power and Light Co. 
v. Phost® holds that generation of electricity, though instaneous 
with transmission, is still separate and distinct. Transmission is 
commerce and where the commerce is interstate it is exclusively 
under federal control, but the state can tax the generation. In these 
grants by P. W. A. the generation and transmission are both intra- 
state. Of course, the Shreeveport case’® and others'! have held 


6 General discussion of constitutionality of the Recovery Act is not within 
the scope of this note. For that subject see: notes (1933) 47 Harv. L. Rev. 
85 et seq.; Elder, Some Constitutional Aspects of NIRA. (1934) 28 Inu. L. 
Rev. 636, 661; (1934) 18 Minn. L. Rev. 269, 318. Cf. (Federal Loans to 
destitute farmers) (1932) 31 Micu. L. Rev. 120; and (Child Labor Law) 
(1922) 6 Minn. L. Rev. 318. 

A related problem not here considered is that of loaning beyond municipali- 
ties’ Constitutional limit of indebtedness. Tit. II NIRA. § 203d. Hight v. 
City of Harrisonville, 328 Mo. 54, 41 S. W. (2d) 155 (1931); City of Allegan 
Michigan v. Consumer’s Power Co., 71 F. (2d) 477 (C. C. A. 6th, 1934) ; 
Hunigberg, State Control over Local Finance under NIRA. (1933) 19 Sr. 
Louis L. Rev. 56. 

The case of Missouri Public Utilities Co. v. City of California, Mo., supra 
note 2, relied partially on United States Const. Art. I, § 8, last subdivision. 
The contention is that Congress has power to do whatever it deems necessary 
to preserve the existence of the Nation and the Constitution. Cf. Legal Tender 
Cases, 12 Wall. 457, 20 L. ed. 287 (U. S. 1870). 

7 Coe v. Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. ed. 715 (1885); Kidd v. 
Pearson, 128 U. S. 1, 9 Sup. Ct. 6, 32 L. ed. 346 (1888); United States v. 
E. C. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249, 39 L. ed. 325 (1894). 

8 247 U.S. 251, 38 Sup. Ct. 529, 62 L. ed. 110 (1918), Justices Holmes, Mc- 
Kenna, Brandeis and Clark dissented. 

. S. 165, 52 Sup. Ct. 548, 76 L. ed. 1038 (1932). 

10 Houston, East & West Texas R. R. v. United States, 234 U. S. 342, 34 
Sup. Ct. 833, 58 L. ed. 1305 (1913). 

11 United States v. Calistan Packers Inc., 4 F. Supp. 660, (N. D. Calif. 1933). 
(1934) 2 Gro. Wasu. L. Rev. 251; Victor v. Ickes, Sup. Ct. Dist. of Colum- 
bia (1933); Texas v. Standard Oil Co., Dist. Ct. Travis County, Tex. (1933). 
Contra, Purvis v. Brazemore, (S. D. Fla. 1933); Hillsborough Packing Co. v. 
Yarnell, 70 F. (2d) 435 (C. C. A. 5th, 1934) ; United States v. Suburban Motor 
Service Corp., 5 F. Supp. 798 ( N. D. TL. 1934) ; Amazon Petrol Corp. v. R. R. 
Commission, 71 F. (2d) 1, rev’g. 5 F. Supp. 639 (C. C. A. 5th, 1934); United 
States v. Leito, 6 F. Supp. 32, (N. D. Tex. 1934). 

Cf. Use of Commerce Clause for police regulations. Champion v. Ames, 188 
U. S. 321, 23 Sup. Ct. 321, 47 L. ed. 492 (1902); Rupert v. United States, 181 
Fed. 87 (C. C. A. 8th, 1910); Brooks v. United States, 267 U. S. 432, 45 Sup. 
Ct. 345, 69 L. ed. oe (1925); Burpick, LAw oF THH AMERICAN CONSTITU- 
tion, (1922) § 91, p. 225; WrtLoucHBy, ConsTITuTION oF THE UNITED 
Srates (1929) p. 746) Fuller, Is there a Federal Police Power (1904) 4 Cor. 
L. REv. 563; note (1934) 2 Geo. Wash. L. Rev. 436 at 437, 438. 
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that Congress has the power to regulate intrastate commerce because 
of its effect upon interstate commerce. The question to be determined 
is whether there is a burden upon interstate commerce. In ordinary 
times the relation between intrastate transmission of electricity and 
interstate commerce may be unimportant and the burden slight. 
Nevertheless as intrastate carriers all over the country form a part 
of the nation’s network of carriers and are subject to some federal 
control, so intrastate transmission of electricity, to a lesser degree 
perhaps, is tied up with the interstate transmission. It certainly 
can affect it materially by the competitive rates it charges. 


This effect of intrastate transmission of electricity on interstate 
commerce, however, may be considered important and burdensome 
only when an emergency is found to exist. Though an emergency 
does not change the powers of Congress, it changes the factual situa- 
tions.'* The courts may find that the situation has been so changed 
by the emergency that the slight effect of municipal or local genera- 
tion and transmission of electricity is now great enough to justify 
federal action. A public works program confined to what in ordinary 
times has been considered under interstate commerce control would 
not, perhaps, in an emergency be a sufficient outlet to aid interstate 
commerce. 


Controlling, taxing, and regulating, however, are in a different 
category from loaning and granting aid. The latter is most closely 
tied up with appropriation, and this brings into question, not only 
appropriation as necessary and implied under some exercise of the 
Commerce Clause, but the General Welfare Clause, since the Com- 
merce Clause may not be involved in many instances. 


The General Welfare Clause has been subjected to several inter- 
pretations. Some still contend that it means a distinct and full grant 


12 Emergency. Ex. Parte Milligan 4 Wall 2, 18 L. ed. 387 (U. S. 1866); 
Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 L. ed. 755 (1916) ; ono 
Cases) Block v. Hirst, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 (1920 
Marcus Brown Holding Co. v. Feldman, 256 U. S. 170, 41 Sup. Ct. 465, 65 1 
ed. 877 (1920); Durham Realty Corp. v. a Felra, 230 N. Y. 429, 130 N. E. 
6&1 (1921); Guttag v. Shatzkn, -aglt N. 647, 130 N. E. 929 (1921). Cf. 
Nebbia v. People of New York, 291 U. S. “woe, 54 Sup. Ct. 505, 78 L. ed. 563 
(1934); (1934) 2 Geo. Wasu. L. Rev. 96 and 404; Home Building & Loan 
Assn. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 231, 78 L. ed. 413 (1933), (1934) 
2 Geo. WasH. L. Rev. 94, 486, 515. See Senator Wagner, at Senate Finance 
mente Hearing on Recovery Act, H. R. Rep. 5755, 73d Cong.; 103 C. C. H 


Cf. also (Govt. Action on Farm Mortgage oe (1933) 1 Geto. WAsH. 
L. Rev. 500; (Farmer’s Relief Legislation) (1933) 1 Gro. Wasu. L. Rev. 
374; (Gold Clause) (1933) 1 Geo. Wasu. L. Rev. 493; King, The Gold Clause, 
Can it Constitutionally be Abrogated by Legislation, (1933) 2 Geo. Wasn. L. 
Rev. 131, particularly at 151; (Bank Holiday) (1933) 2 Geo. Wasu. L. REv. 
365; (Collective Bargaining) (1933) 2 Geo. Wasu. L. Rev. 228. 
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of power to legislate for the general welfare,’* though in drafting 
the Constitution such a possibility was foreseen and the words were 
therefore placed as they now appear in connection with the power to 
raise and appropriate money.’* At the other extreme is the conten- 
tion that the National government is one of limited powers and has 
no right to expend money except in performance of acts authorized 
by other specific grants according to a strict construction of their 
powers.’® The view which is most universally taken is that this power 
of appropriation is limited only by the restriction of the words “for 
the General Welfare.” 1° 


There are many administrative services which are not connected 
with matters directly related to the exercise of powers specifically 
or by implication vested in the federal government and which must 


13 Editor of American Law Review, 30 Am. L. Rev. 787, 790. Such a broad 
view would make the United States cease to be a nee of enumerated 
powers. WILLoUGHBY, op. cit. (1910) page 39, § 22 

14 United States Const. Art. I, § 8, sub. 1, power, “To lay and collect Taxes, 
Duties, Imposts and Excises, to pay the debts and provide for the common 
defense and general Welfare of the United States; ... 

Gouverneur Morris preparing the report of the committee on style in the 
Constitutional Convention in 1787 was accused of putting the general welfare 
and common defense powers in a distinct and separate grant. For conditions 
under which the words ot into the Constitution ; Letter of James Madison to 
Andrew Stevenson of November 7, 1830, reprinted in 3 Farrand’s Records of 
the Federal Convention 379; also John Quincy Adams, Memoirs, 121, 127. 

The reference to general "welfare in the Preamble of the Constitution gives 
no power. Jacobson v. Massachusetts, 197 U. S. 11, 22, 25 Sup. Ct. 358, 49 
L. ed. 643 (1904). 

15 Madison in 41 FreperAtist. Story, COMMENTARIES ON THE CONSTITUTION, 
(5th ed. 1905) p. 919 

16 General Welfare. Views of President of the United States on the Subject 
of Internal Improvements, in connection with veto of The Cumberland Road 
Bill (1822) by President Monroe. Similar view taken by President Jackson 
in his veto of the Maysville Road Bill (1830). Each branch of the first sub- 
division of Article 8, the power to raise money and the power to appropriate 
it for the general welfare, is “general and unqualified.” 1 WitLoucHBy, op. cit. 
(1910) p. 588n; (1929) p. 99 in text. 

A similar stand was taken by Alexander Hamilton, “Whatever concerns the 
general interests of learning, agriculture, manufacture, and of commerce, are 
within the sphere of the National councils as far as regards an —— of 
money.” 4 Hamitron’s Works, (Lonce ep.) 70, 151; 3 ibid, 371, 

See 1 Story, op. cit. (Sth ed. 1905) p. 462; (1933-1934) ; 47 «Rang > REV. 
87n; Spending Power of Congress, Apropos the Maternity Act (1923) 36 
Harv. L. Rev. 548: Burdick, Federal Aid Legislation, (1923) 8 Corn. L. Q. 
324; Tucker, The General Welfare (1922) 8 Va. L. Rev. 167, 170; Nicholson, 
Federal Spending Power, (1934) 9 Tempiy L. Quart. 3. See also CHARLES 
Warren, Congress as Santa Claus. 

United States v. Realty Co., 163 U. S. 427, 16 Sup. Ct. 1120, 41 L. ed. 215 
(1896) ; cf. United States v. Gettysburg R. R. Co.. 160 U. S. 688, 16 Sup. Ct. 
433, 40 L. ed. 595 (1885); authorities cited by James M. Beck in Massachu- 
setts v. Mellon and Frothingham v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 
67 L. ed. 1078 (1923). Cf. cases in which legislation was not distinguished 
from appropriation under General Welfare Clause, United States v. Boyer, 85 
Fed. 425 (W. D. Mo. 1898); Amazon Petroleum Corp. v. Commission, 5 F. 
Supp. 639 (C. C. A. 5th, 1934) ; Hartford Coal Corp. v. Sparks, 7 F. Supp. 
16 (W. D. Ky. 1934). 
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therefore come under the general welfare. For instance, there are 
the Bureau of Mines, Public Health Bureau, Department of Agri- 
cultural, Children’s Bureau, Bureau of Labor and Statistics, the 
Smithsonian, and the National Art Gallery. Other examples of leg- 
islation under this power are the Morrill Acts,’’ the Maternity Acts,’* 
Land Grant Acts,’® Federal Farm Loan Act,?° Agricultural Adjust- 
ment Act,”* Federal Emergency Relief Act,?* and the Home Owner’s 
Loan Act.”* 

In these exercises of power Congress has met the requirement of 
general national purpose, to a more or less extent, but there are many 
instances of appropriations which apparently have no other basis 
than the General Welfare Clause and yet do not come under it since 
no general purpose is advanced. Such appropriations, as for sufferers 
from earthquakes, floods, and fires, individual grants or pensions,”* 
other than military pensions,”° fall outside national welfare. There 
seems to be great practical difficulty in questioning such appropria- 
tions. “Absence of possible public interest must be clear and pal- 
pable to every mind at first blush before a tax is declared void,” be- 
cause of private purpose for the funds.*® On the other hand there 
are the Sugar Bounty Cases and others which declare that if the 
donation is purely private, the fact that public interest is in some 
way promoted will not help.?? On the other hand as a practical matter 


17 (Gifts to Agri. Colleges) Aug. 30, (1890) c. 841 6 Srat. L. 417; 7 U. S.C. 
§§ 321-328 (1926). 
18 Nov. 23, (1921) c. 135, 42 Star. L. 224; 42 U.S. C. $§ 161-174 (1926). 
19 J]. 2, (1864) c. 217, 13 Srat. L. 365; 43 U. S. C. § 867 (1926). 
20 Mar. 4, (1923) 42 Srar. L. 1454; 15 U. S. C. §§ 340, 343; scattered 
through title 12 (1926). 
( an” 12 (1933) c. 25, 48 Star. L. 31, 7 U. S. C. Supp. VII §§ 601, 619 
1933). 
assay” 12, (1933) c. 39, 48 Strat. L. 55, 15 U. S. C. Supp. VII, §§ 721-728 
3). 
(198 5) 13, (1933) c. 64, 48 Strat. L. 28, 12 U. S. C. Supp. VII, §§ 461-468 


4 Senator Daniel, Speech on Blair Educational Bill, Cong. Rec. XXI pt. 3, 
2295 (1890), list of forty instances where Congress has appropriated money to 
private individuals. See also Congressional Record for March 24 (1924). 

25 For discussion of constitutionality of statutes for bounty or pensions for 
soldiers see annotation 7 A. L. R. 1636 at 1651; State ex rel Atwood v. John- 
son, 170 Wis. 218, 176 N. W. 224 (1919); Beach v. Bradstreet, 85 Conn. 344, 
82 Atl. 1030 (1912) ; Amendment 14 § 4 specifically mentions them. The general 
welfare clause is not used to support them. 

26 Broadhead v. City of Milwaukee, 19 Wis. 624, (1865). Whether public 
or private purpose is a judicial question, but unless clearly private, courts won’t 
so declare it. Woodall v. Darst, 71 W. Va. 350, 80 S. E. 367 (1913). When 
bill expresses a public improvement, courts won’t take testimony of witnesses. 
Waterloo Woolen Mfg. Co. v. Shanahan, 128 N. Y. 345, 28 N. E. 358 (1891). 

27 Lowell v. Boston, 111 Mass. 454 (1873); Savings & Loan Association v. 
Topeka, 20 Wall. 655, 22 L. ed. 455 (U. S. 1874); Field v. Clark, 14 U. S. 
649, 12 Sup. Ct. 495, 36 L. ed. 294 (1891); United States v. Carlisle, 5 App. 
~~ 138, 143 (1895) ; Chamberlayne, Sugar Bounties (1893) 5 Harv. L. Rev. 





EDITORIAL NOTES 223 


there seems to be very little limitation on the General Welfare Clause. 
The limitation is one of theory only unless the plaintiff can establish 
a sufficient pecuniary interest and overcome the objection that the 
suit is against the United States, and thus possibly successfully 
question some of the grants made by Congress. 

If the tests set out in the P. W. A. Circular** are followed, these 
grants and loans should easily meet the requirement that the general 
welfare should be advanced. In choosing projects they consider the 
“social and economic significance and relative importance of the 
project in a National program of public works, and the extent that 
its construction will provide employment and purchasing power in the 
vicinity.” A further requirement is that only projects which have 
been considered of a public nature will be aided. Municipal power 
plants have for a long time been considered a proper use for public 
funds, even though the plants serve individuals and private busi- 
ness in competition with privately owned power plants.*® Another 
important consideration is the fact that conditions of employment 
are attached to these grants. These conditions of minimum wages 
and hours and higher standards of working conditions made effective 
in many projects over the country are a direct way of enhancing 
the general welfare of the nation.®° 

Considering these loans and grants then as a part of the whole 
National Recovery Program, the purpose of general welfare is quite 
apparent. Nevertheless there is still another line for the courts to 
draw. Congress may appropriate money in aid of matters which 
the Federal government is not able to adminster or regulate.** The 
fact that conditions are imposed with the grants would not per se 
amount to such regulation as to exceed Congress’ power. Since the 
recipient has the option of accepting the terms, the Federal govern- 
ment is not forcing or regulating the state or municipality.** On 
the other hand, terms might be made which would make the regula- 
tions the dominant feature. Or perhaps, upon default of some of 
the bonds the question of the federal government in business in com- 
petition with private business would become important in this con- 


°8 Pp. W. A. Circular No. 1, Art. II, § 8; 103 CCH 831.20. 


29 Rushville Gas Co. v. City of Rushville, Ind., 121 Ind. 206, 23 N. E. 72 
(1889) ; Crawfordsville v. Braden, 130 Ind. 149, 28 N. E. 849 (1891); Lynn v. 
Chambersburg, 160 Pa. 511, 28 Atl. 842 (1894); Jacksonville Electric Light 
Co. v. Jacksonville, 36 Fla. 229, 18 So. 677 (1895); Puget Sound Power Co. 
v. Seattle, Wash., 291 U. S. 619, 54 Sup. Ct. 542, 78 L. ed. 664 (1934). Cf. 
(processing tax as public purpose) (1934) 2 Geo. Wasn. L. Rev. 505. 

30 Some contend that paying wages higher than private industry does paralyze 
private industry, or at least has a bad effect upon it. 

31 1 Willoughby, op. cit. (1910) 588 § 269. 

32 Massachusetts v. Mellon and Frothingham v. Mellon, supra note 16. 
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nection. Even there the Government could protest its security in- 
terest. 

Historically the General Welfare Clause has been given a very 
liberal interpretation as a source of federal power to make loans 
and grants. Nominally the power is perhaps limited to situations in 
which a national public interest is present. In practice, however, 
the power seems to have been recognized where the scope of such 
national interest was quite small or even nonexistent. 

The one decision of the Missouri court, that the power to make 
such loans and grants does not exist under the Commerce Clause,** 
appears to be open to argument if the intrastate business is found 
to burden interstate commerce under present circumstances. On 
the other hand, the decision affirming the power under General Wel- 
fare not as an attempt to regulate or control but as an appropriation of 
funds in the national interest,** seems to be both practically and the- 
oretically sound. L. T. BENNETT, JR. 


PROTECTION OF PATENTEES AGAINST IMPORTATION OF INFRINGING 
ARTICLES UNDER THE TARIFF AcT 


Some interesting possibilities for the protection of American in- 
dustry and especially American patentees against foreign competition 
are offered by the provision of § 337 of the Tariff Act of 1930? 
and the cases recently decided under it. This section provides that 
unfair methods of competition and unfair acts in the importation of 
articles into the United States are unlawful and the Tariff Commis- 
sion is authorized to investigate alleged violations of this section 
either on complaint under oath or on its own initiative. When such 
unfair methods or acts are found to exist, it becomes the duty of 
the President to issue an order excluding the articles concerned from 
entry into the United States. An appeal from the findings of the 
Tariff Commission to the Court of Customs and Patent Appeals is 
provided for “on questions of law only.” Sections 316-322 of the 
Tariff Act of 1922? contained similar provisions. 


33 Supra note 2. 

34 Supra note 2. 

146 Stat. L. 703 (1930), 19 U. S. C. Supp. VII, § 1337 (1933). 

242 Strat. L. 943 (1922), 19 U. S. C. §§ 174-180 (1926). These sections 
differed from the corresponding section of the 1930 act only in that provision 
was made for review of the decisions of the Court of Customs and Patent Ap- 
peals by the Supreme Court on certiorari and that increased duties were 
provided as a penalty for viloation in some cases rather than exclusion. These 
provisions were omitted in the 1930 act but this change does not affect the 
questions discussed in this note. 
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The first case involving these provisions was Frischer & Co. v. 
Bakelite Corp.,* decided under the Act of 1922. In this case the 
Frischer Company was importing and selling various articles of 
bakelite made by processes protected by patents owned by the Bake- 
lite Corporation. There was also infringement of registered trade- 
marks and some evidence of passing off and intentional failure to 
prevent confusion. The court held that these acts, taken together, 
constituted unfair competition and affirmed the findings of the Tariff 
Commission on which the order of exclusion was based. 

Two cases recently decided by the Court of Customs and Patent 
Appeals under the Act of 1930 have somewhat extended the pro- 
tection afforded by the Act. In the first of these, Jn re Northern 
Pigment Co.,* certain oxide of iron pigments were being made in 
Canada by a process covered by United States patents and imported 
and sold in competition with the licensees under the patents at prices 
which were shown to be below the cost of production in this country. 
In the second case, Jn re Orion Co.,° the appellant was importing 
from Europe and selling in this country slide hookless fasteners 
which infringed certain patents owned by the complainant. In both 
cases the court held that there was unfair competition and sustained 
the order of exclusion.® 

It is obvious that in finding unfair competition in these cases the 
court has gone farther than any previous cases on this subject have 
gone. The action for unfair competition has usually been considered 
an entirely different cause of action from that for infringement of 
a patent. Where there is unfair competition in connection with acts 
of infringement and a suit is brought joining both causes of action 
it has been held that a federal court has no jurisdiction of the unfair 
competition in the absence of diversity of citizenship although its 


339 F. (2d) 247 (C.C.P.A. 1930); cert. den. 282 U. S. 852, 51 Sup. Ct. 29, 
75 L. ed. 755 (1930). 

471 F. (2d) 447 (C.C.P.A. 1934). 

571 F. (2d) 458 (C.C.P.A. 1934). 

6 The constitutionality of the statute was attacked in all three cases on the 
grounds that the language was vague and indefinite and that there was an 
improper delegation of legislative and judicial power to the Tariff Commission. 
The court considered these questions at some length in Frischer & Co. v. Bake- 
lite Corp., supra note 3, and sustained the act, chiefly on the authority of J. W. 
Hampton, Jr. & Co. v. U. S., 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 624 
(1928) in which the so-called flexible tariff provision was upheld over similar 
objections. Cf. Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. 
ed. 252 (1904). As to the objection of indefiniteness it may be noted that the 
language used is very similar to that of the Federal Trade Commission Act, 
38 Stat. L. 717 (1914), 15 U. S. C. § 41 (1926), which was upheld over the 
same objection in National Harness Manufacturers Association v. F. T. C., 
268 Fed. 705 (C. C. A. 6th, 1920) and Sears, Roebuck & Co. v. F. T. C., 258 
Fed. 307 (C. C. A. 7th, 1919). For a discussion of the constitutional questions 
involved in this section of the Tariff Act see note (1930) 40 Yate L. J. 108. 
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jurisdiction of the infringement is exclusive.’ The unfair competition 
may be shown in the infringement suit, however, for the purpose of 
increasing the damages.* There may be unfair competition where 
there is no infringement as where the patent is invalid or the de- 
fendant’s device is changed enough to avoid the terms of the claims’ 
or where an application for patent has been filed but before the patent 
is granted.2® An action for unfair competition may be joined with 
an action for infringement if the jurisdictional requirements are met 
and the usual elements of unfair competition are present.’ In all 
these situations the unfair competition has been regarded as distinct 
from the infringement. In holding that the importation of articles, 
which, if sold or used in the United States, would infringe patents 
of the complainant, constitutes unfair competition, the court seems 
to have taken a decided step beyond the previous cases. The concept 
of unfair competition, however, is thought to be broad enough to 
include such a situation since it is now generally recognized that 
the old technical requirement of passing off is no longer necessary 
and the modern tendency is to hold that any unfair acts tending to 
injure the plaintiff may be enjoined as unfair competition.’* It seems, 
therefore, that the act was properly applied in these cases, especially 
when the different nature of the proceeding from the ordinary unfair 
competition suit is considered. In the ordinary case the plaintiff is 
attempting to compel the defendant to cease an existing practice 
but the purpose of this section of the Tariff Act is rather to protect 
American industry against unfair competition from foreign made 
articles and this is done by preventing their importation. This is 
clearly not as drastic a remedy as that by injunction, especially since 
it is well settled that importation of foreign goods, even by a citizen, 
is a privilege and not a right.’* It seems only reasonable, therefore, 
that a more liberal view should be taken of what constitutes unfair 
competition and the situation presented by the importation of in- 


‘ . Wis} Burns Co. v. Automatic Recording Safe Co., 241 Fed. 472 (C. C. A. 
/th, ° 

8 W. F. Burns Co. v. Automatic Recording Safe Co., 241 Fed. 472 (C. C. A. 
7th, 1916); U. S. Expansion Bolt Co. v. H. G. Kroncke Hardware Co., 234 
Fed. 88 (C. C. A. 7th, 1916); Ludwigs v. Payson Mfg. Co., 206 Fed. 60 
(C. C. A. 7th, 1913). 

® Allen v. Walton Wood & Metal Co., 178 Fed. 287 (C. C. N. D. N. Y. 1910). 

10 Stewart v. Hudson, 222 Fed. 584 (Pa. 1915). 

11 Krem-Ko Co. v. R. G. Miller & Sons, Inc., 68 F. (2d) 872 (C. C. A. 2d, 
929). Vortex Mfg. Co. v. Ply-Rite Contracting Co., 33 F. (2d) 302 (Md. 

12 See Nims, UNFAIR COMPETITION AND TRADEMARKS (3d ed., 1929) § 9a 

13 Board of Trustees of University of Illinois v. U. S., 289 U. S. 48, 53 Sup. 
Ct. 509, 77 L. ed. 1025 (1933); Buttfield v. Stranahan, 192 U. S. 470, 24 
Sup. Ct. 349, 48 L. ed. 252 (1904). 
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fringing articles seems unquestionably a proper one for the applica- 
tion of the act. 

The Northern Pigment Co. Case,* however, goes a step beyond 
this. In this case the patents concerned covered a process and, al- 
though one of the patents contained claims to the product, the order 
of exclusion was based entirely on the use of the process and the 
decision of the court relates entirely to the process. There could 
have been, however, no actual infringement of the process claims 
because the sale of the product of a patented process does not in- 
fringe the process patent *° and acts carried out entirely in a foreign 
country do not infringe United States patents.** Thus neither the 
sale of the product in this country nor the use of the process in Can- 
ada was an infringement of the patents. The complainant therefore 
had no remedy under the patent laws and the decision appears to 
supply a remedy by treating the use of the process in Canada as an 
infringement and thus in effect giving extraterritorial force to the 
patent.?? 

Two interesting questions are raised by these cases. The first of 
these is as to the situation which would arise if a patent were held 
invalid by a court of competent jurisdiction after an order of ex- 
clusion had been issued based on the importation of infringing articles. 


Obviously, there would then be no ground for excluding the articles 
and the order should be rescinded. The court suggests in the Orion 
Case’* that if one of the patents should subsequently be held invalid 
it would be the duty of the President to modify the order accordingly 
and this would undoubtedly be a possible solution of the problem 
although it is difficult to see how such action could be compelled if 
it were refused.1® The validity of the patents involved is assumed 


14 Supra note 4. 

15 Welsbach Light Co. v. Union Incandescent Light Co., 101 Fed. 131 
(C. C. A. 2d, 1900); Barton v. Nevada Consolidated Copper Co., 36 F. (2d) 
85 (S. D. N. Y. 1929); Kryiak v. Owens Bottle Co., 25 F. (2d) 358 (N. D. 
Ill. 1928) ; American Graphophone Co. v. Gimbel Bros., 234 Fed. 361 (S. D. N. 
4 INO, National Phonograph Co. v. Lambert Co., 125 Fed. 388 (C. C. N. D. 

1 

16 Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., 235 U. S. 641, 35 Sup. 
Ct. 221, 59 L. ed. 398 er Computing Scale Co. v. Toledo Computing Scale 
Co., 279 Fed. 648 .t. A. 7th, 1921) ; Goodyear Tire & Rubber Co. v. Rubber 
Tire Wheel Co., 164 Fed. 869 (C. C. S. D. Ohio 1908); Bullock Elec. & Mfg. 
Co. v. Westinghouse Elec. & Mfg. Co., 129 Fed. 105 (C. C. A. 6th, 1904). 

17 It was shown by the evidence in this case that the defendants had gone to 
Canada to establish their plant for the express purpose of avoiding infringement 
of complainant’s patents. Whether or not this fact influenced the court in its 
decision does not appear from the opinion. 

18 Supra note 5. 

19In this connection it may be noted that one of the patents involved in 
Frischer & Co. v. Bakelite Corp., supra note 3, expired during the pendency of 
the appeal and the order of exclusion was then modified accordingly, apparently 
as a matter of course. No particular difficulty seems to be involved in extending 
this practice to a case where the patent has been held invalid. 
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for the purpose of proceedings under this act since they are presump- 
tively valid and it is clearly beyond the scope of the powers of the 
Tariff Commission to pass on the question of validity since such a 
determination could have no binding force on any of the parties. 
The possibility of a subsequent holding of invalidity, therefore, is 
always present and suggests the desirability of some provision, pos- 
sibly by legislative action, to clarify the resulting situation and to 
provide some means for the importer to secure proper modification 
of the order of exclusion. 

A more difficult problem is raised by the fact that the Tariff Com- 
mission decides the question of infringement as a part of its investi- 
gation of the facts. This leads to the situation of a commission which 
is essentially a fact finding body”® passing on a rather technical ques- 
tion of law which it regards as merely finding a fact and therefore 
not subject to review by the court since the act provides for an appeal 
“on questions of law only.” The Court of Customs and Patent Ap- 
peals apparently shares this view since the problem is dismissed in 
the Orion Case with the sweeping statement that “Such a finding of 
fact does not constitute an ascertainment of infringement or 
noninfringement, such as is the case when such issues arise in equity 
in one of the District Courts or the Supreme Court of the District 


of Columbia. The issues of validity and infringement are not in- 
volved, but, rather, the ascertainment of a fact which may be the 


9 21 


basis of a finding of unfair methods of competition or unfair acts. 

Such a statement may be correct in a particular case where the 
defendant’s device is substantially identical with that disclosed in 
the patent but it does not seem to be accurate in most cases to say 
that the determination of infringement is a finding of fact. The 
usual situation is one in which the defendant’s device is more or 
less different from that disclosed in the patent and the question of 
infringement rests on whether or not it comes within the terms of 
the claims. The decision on this question is governed by a number 
of considerations such as substitution of equivalents, change of ma- 
terials, omission of elements, the scope and construction of the claims 
in view of the prior art and the proceedings in the Patent Office, 
etc. The application of these rules to the facts of a particular case 
is certainly a question of law and is so regarded by the courts. It 
seems that it would be more nearly correct to say that in finding 


20 As to the powers and duties of the Tariff Commission in general and the 
rights of parties to proceedings before it see Norwegian Nitrogen Co. v. U. S., 
288 U. S. 294, 53 Sup. Ct. 353, 77 L. ed. 800 (1933); U. S. ex rel. Norwegian 
Nitrogen Products Co. v. U. S. Tariff Commission, 55 App. D. C. 366, 6 F. 
(2d) 491 (1925); 34 Opp. Atty. Gen. 77 (1924). 

2171 F. (2d) at 465. 
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that the articles in question would infringe United States patents if 
imported into this country, the Tariff Commission is deciding a ques- 
tion of law since in reality it is making a finding that the complainant 
could successfully maintain a suit for infringement if the articles 
were sold or used in the United States. As a practical matter and 
conceding the wisdom of the policy of the statute, it seems almost 
necessary that the Commission should decide this question in the 
first instance, especially as it decides other questions of law, such as 
whether the acts complained of constitute unfair methods of com- 
petition. It is submitted, however, that, as the question of infringe- 
ment is clearly a question of law, the Court of Customs and Patent 
Appeals could properly review the finding of infringement on appeal 
from the Commission since the act provides for the appeal on ques- 
tions of law and this seems to be a question that comes within this 
provision. 

The desirability of securing a review on appeal from the Commis- 
sion of all questions that can properly be considered by the court 
under the statute is increased by the apparent difficulty, if not im- 
possibility, of securing any review elsewhere. After the decision in 
Frischer & Co. v. Bakelite Corp.,?* the Frischer Co. attempted to 
obtain an injunction against the collector of customs at New York 
to restrain him from enforcing the order of exclusion on the grounds 
that the act was unconstitutional and that the order was improperly 
issued. The court held that the act was constitutional and dismissed 
the bill on the ground that the decision of the President was final 
and the provision for investigation by the Tariff Commission and 
appeal to the Court of Customs and Patent Appeals showed that 
the intent of Congress was to make these proceedings final and the 
jurisdiction of that court exclusive and that its decision could not 
be questioned again elsewhere.** This decision appears to be fully 
justified since the importer has had his day in court and should not 
be allowed to start the proceedings over again in another court or 
possibly in several courts if the articles are being imported at ports 
of entry in different judicial districts. This latter situation would 
involve the further possibility of different decisions at different ports 
and might lead to the anomalous situation of the order being en- 
forceable at one port and not at another which would defeat the 
purpose of the act. This decision that the jurisdiction of the Court 
of Customs and Patent Appeals is exclusive therefore seems to be 


22 Supra note 3. 


23 Frischer & Co. v. Elting, 60 F. (2d) 711 (C. C. A. 2d, 1932), cert. den. 
287 U. S. 649, 53 Sup. Ct. 96, 77 L. ed. 561 (1932). 
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correct on principle but it emphasizes the necessity for a review by 
that court of all questions that can properly be raised there. 

The justification for the act and for the interpretation which has 
been given to it seems obvious. It is well settled that articles of 
manufacture or machines cannot be imported into the United States 
and sold or used in violation of the rights of patentees here even 
when they were purchased abroad from persons having a right to 
sell them under foreign patents.** The remedy, however, is by a 
suit for an injunction against the vendor or user of the infringing 
device. If the articles are being imported in quantity and distributed 
through a number of dealers, individual suits against each dealer are 
necessary and, if injunctions are secured, they do not prevent other 
dealers from commencing the sale of the articles and the latter must 
then be sued in turn. This may continue as long as the foreign manu- 
facturer can find new dealers in the United States and leads to such 
a multiplicity of suits as to place an impossible burden on the paten- 
tee or his assignee so that in such a situation the patent laws give 
him no really effective remedy to protect his monopoly. It was ap- 
parently one of the purposes of the act to prevent this situation by 
keeping the infringing articles from entry into the United States 
and thus eliminate the injury at its source.*® The desirability of such 
a measure can hardly be questioned and the decisions under the act 
have effectively carried out this purpose of giving the patentee better 
protection for his monopoly. It seems safe to say that the protection 
of the act can be invoked in any case where the complainant could 
sue for infringement if the articles in question were sold or used in 
the United States.*® 

The decision in Jn re Northern Pigment Co.,2" however, goes a 
step farther in applying the act to the case of process patents without 
regard to whether the resulting product is patented or not. As pointed 
out above, neither the practice of the process in a foreign country 
nor the sale of the unpatented product within the United States is 
an infringement. In denying entry to such products the court has 
given the patentee a greater measure of protection than he has under 


24 Boesch v. Graff, 133 U. S. 697, 10 Sup. 3 378, 33 L. ed. 787 (1890) ; 
Daimler Mfg. Co. v. Conklin, 170 Fed. 70 (C. C. A. 2d, 1909); Featherstone 
v. Ormonde Cycle Co., 53 Fed. 110 (C. C. S. D. N. ¥. 1892). A similar rule 
prevails with respect to registered trade-marks. Bourjois & Co. v. Katzel, 260 
U. S. 689, 43 Sup. Ct. 244, 67 L. ed. 464 (1923). 

25 See report of the Tariff Commission, 71 Cong. Rec., pt. 4, pp. 3698, 4229, 
4638 (1929), U. S. Daily, April 22, 1929, p. 421. 

26 § 526 of the Tariff Act of 1930 providing for the exclusion of merchandise 
bearing a trade-mark which would infringe a registered trade-mark should be 
compared with the section under discussion as another illustration of the same 
legislative policy. 

27 Supra note 4. 
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the patent laws by treating the use of the process in a foreign country 
as an infringement. This seems to be in conflict with the well estab- 
lished doctrine that a patent has no extraterritorial force** and under 
this decision a patentee may prevent the importation of articles when 
their sale or use in the United States would give him no right to 
sue for infringement. This result may perhaps be justified on the 
ground that proceedings under this act are of a different nature from 
an infringement suit and that it is not necessary that infringement 
in the usual sense be present. The purpose of this section of the 
act is to protect American industry from unfair foreign competition 
and in carrying out this purpose a liberal viewpoint should be taken 
and the protection extended to include all practices which give the 
foreign manufacturer an unfair advantage. The unauthorized use 
of a process originated by an American manufacturer might well be 
considered such a practice. 

In conclusion it is worthy of note that this section first appeared 
in the Tariff Act of 1922 and was reénacted in 1930 with slight 
changes.*® It has thus been in force for over twelve years. In this 
time only three cases arising under it have reached the Court of Cus- 
toms and Patent Appeals and all of these concerned patent or trade- 
mark infringement. The language of the section, however, is broad 
enough to include any type of unfair practice and is certainly not 
limited to patent and trademark situations. It would seem, therefore, 
that the full possibilities of this section have not yet been realized. 

FirMAN P. Ly e. 


CONGRESSIONAL EXEMPTION FROM SUIT AND RESPONSIBILITY AND 
THE Lonc CASE 


The Supreme Court has recently had occasion to construe the 
privileges and immunities of members of Congress in the case of 
Long v. Ansell.» In denying Senator Long’s contention, the Supreme 


28 See note 16. 

29 See note 2. 

1 Decision given my Mr. Justice Brandeis on November 5, 1934. U.S. Law 
Weekly November 6. 1934. Page 27, Index No. 183. Defendant, Senator from 
Louisiana, made a speech on the floor of the Senate, attacking General Ansell. 
Defendant then mailed out copies of the allegedly libelous speech under his 
franking privilege, together with a letter calling attention to the speech. 
Plaintiff brought an action for libel and summons was served on defendant 
within the District of Columbia while Congress was in session. Defendant 
appeared specially and filed a motion to quash the summons and service thereof 
on the ground that it was contrary to the Constitutional exemption from arrest 
(Art. I, Sec. 6 Clause I). The Supreme Court of the District of Columbia 
denied the motion. On appeal to the Court of Appeals of the District of Colum- 
bia, the order denying the motion was affirmed, 69 F. (2d) 386 (1934). On 
certiorari the United States Supreme Court likewise denied the motion. Subse- 
quently Senator Long filed a similar motion claiming a Common Law exemp- 
tion. 7 District of Columbia Supreme Court likewise denied this motion. 
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Court held that the constitutional privilege from arrest does not 
extend to service of process in a civil suit for libel where the process 
is not attended with arrest. 

The constitutional provision as to immunity from arrest of mem- 
bers of Congress appears in Article I, Section 6. “They (Senators 
and Representatives of the United States) shall in all cases of treason, 
felony, and breach of the peace be privileged from arrest during 
their attendance at the session of their respective houses, and in going 
to and returning from the same.” 

This privilege has a historic and ancient past, whatever may be 
its present importance. It originally worked its way into the English 
Common Law from the practice and procedure of Parliament which 
jealously guarded and extended the privileges of its members. The 
hard fought and valiant struggle by which Parliament won immunity 
from arrest for its members forms a stirring chapter in English 
constitutional history. Under Parliamentary practice it extended 
even to immunity of servants on the theory that it might interfere 
with the service to be rendered by the servant to the master. There 
is an instance where service on a tenant of a member of Parliament 
was considered a breach of privilege and caused the offender to be 
ordered into custody.* From the Restoration to 1714 (and in the 
year 1697 in particular) the House of Commons was unusually 
sensitive to resent supposed breaches of privilege.* It was natural 
that the law courts should come into conflict with Parliamentary 
extension of the privilege and should refuse to accept in toto Parlia- 
mentary definition of its rights. Thus in Stockdale v. Hansard, 
the judges denied the Attorney-General’s argument that the House 
of Commons could be the only arbiter of its privileges, and that the 
law courts could not examine the existence or extent of an asserted 
privilege. While the courts accepted the principle of Parliamentary 
immunity from actual arrest (i.e. physical detention of person), 
they were more questioning as to border-line inclusions. 

In perhaps the earliest complete case, Donne v. Walsh,’ dating 
from the time of Edward IV, the Court of Exchequer determined 
that the servant of an Earl was entitled to be discharged from arrest 


2 Long v. Ansell, 69 F. (2d) 386 (App. D. C. 1934). 

3 Stockdale v. Hansard, [1839] 9 Ad. & E. 1, 112 E. R. 1112 at 1117. The 
Court of Appeals of the District of Columbia gives the citation of this case at 
7 C. & P. 731, (173 E. R. 319) (1837). This is the earlier citation. A fuller 
report appears at the above citation, the arguments and opinions of the judges 
being a valuable and complete consideration of the law. 

MY a — Parliamentary resolves, see Stockdale v. Hansard, supra, 112 

. K. at ° 

5 12 Ed. 4 (cited in 9 Ad. & E.9). Also cited as Doune v. Welsh in Merrick 
and Durant v. Giddings, 1 Mac. A. & M. (11 D.C.) 55 (1879) at 58. 
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during the sitting of Parliament, but was not exempt from being 
sued, although the writ of privilege claimed both. And in Benyon v. 
Evelyn,® Sir Oliver Bridgeman said “it is lawful to sue out an orig- 
inal against a member of the House of Commons although Parliament 
is sitting.” The Parliamentary committee in this case, moreover, 
voted for the exemption. A contrary and apparently erroneous con- 
tention has been sought to be spelled out of a single sentence of Coke 
(4 Institutes 24) based on an obscure case of the time of Edward I: 
“And yet the serving of the citation did not arrest or restrain his 
body and the same privilege holdeth in case of subpcena.” ‘This po- 
sition has been rejected in Benyon v. Evelyn and in Merrick v. 
Giddings." 

This question was concluded in the English law by the passage of 
a statute in 1770 (10 Geo. III, Chapter 50), providing that suits 
could be brought at any time against members of Parliament and 
their servants and such should not be impeached under pretense of 
Parliamentary privilege. The act, however, preserved the Parlia- 
mentary immunity from arrest or imprisonment.® 

The inclusion of such a guarantee of immunity from arrest for 
the Federal legislators in the Constitution was assumed by the framers 
meeting in Philadelphia. The provision is found almost verbatim 
in several of the proposed drafts. There was little or no debate in 
the Constitutional Convention on the provision. That the framers 
must have intended a narrow construction is shown by Jefferson’s 
belief to that effect.® 

At the adoption of the Constitution the several states almost uni- 
versally had laws authorizing imprisonment for debt in aid of civil 
process and so there was a genuine need for the immunity. A con- 
temporary writer, James Sullivan, (Cassius) wrote in regard to 
Art. I, Sec. 6: “The necessities of such regulations must appear 
plain to everyone, the inhabitants of Massachusetts, fully convinced 


6 Reports Sir O. Bridgeman’s Judgments, 324 cited at 9 Ad. & E. 11. 
7 Supra note 5, I. MacA. & M. (11 D. C.) at 59. 


8 10 Geo. III, Chapter 50, Sec. 1—Any person may at any time, commence and 
prosecute any action or suit in any court of record, or court of equity, or of 
admiralty, and in all causes matrimonial and testamentary, against any Peer 
or Lord of Parliament of Great Britain, or against any of the knights, citizens, 
or burgesses, etc. for the time being, or against any of their menial or any 
other servants, or any other persons entitled to the privilege of Parliament; 
and no such action, suit or other process or proceedings thereupon, shall at 
any time be impeached, stayed or delayed by or under any color, or pretense 
of any privilege of Parliament. Sec. 2—But nothing in this act shall extend to 
subject the person of any men of the knights, citizens, or burgesses, members 
of the House of Commons for the time being, to be arrested or imprisoned 
upon any suit or proceeding.” 


9 JEFFERSON’S MANUAL, § 3. 
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of the justness of such provision, made it in the Constitution of this 
State.” *° 

By its own wording, the privilege does not extend to “treason, 
felony, and breach of the peace.” Breach of the peace has been con- 
strued to refer broadly to all indictable offenses.** In Williamson v. 
U. S., defendant, a member of Congress was convicted of a violation 
cf the public land laws (subornation of perjury) and hence a crim- 
inal offense. The court denied his legislative immunity and held 
that the clause was limited to arrests in aid of civil process. 

Despite these limitations, the provision had real: importance at the 
formation of the Constitution for, as has been said, arrests in aid 
of civil process were a universal remedy. This meant actual physical 
detention of person, as pointed out by the District of Columbia Court 
of Appeals in its construction of the term “arrest” in the Long Case.’* 
The great democratic upheaval of the nineteenth century swept away 
much of this legislation. Kentucky in 1821 was the first state to 
abolish imprisonment for debt as a part of her debtor relief policy. 
New York followed in 1831 and by 1857 nearly all states had enacted 
this form of relief.1* At the present the remedy of arrest in aid of 
civil process has largely disappeared except in a few states for an 
absconding debtor.** Some few other states provide for arrest in 
civil action for personal injuries.** Others allow arrest of a fiduciary 
who appropriates to his own use.*® Outside of these few exceptions 
the present importance of the provision is small. The District of 
Columbia Court of Appeals, speaking through Associate Justice Van 
Orsdel, summarizes thus: “That which at the time of adoption was 
of substantial benefit has been reduced almost to a nullity.” ** 

Just as in England it was sought to include service of process 
within the scope of the immunity. Some early cases tend to support 
this extension. Thus in Bolton v. Martin'® summons on a member 
of the Pennsylvania Convention was set aside. The decision relied 
on an early edition of Blackstone’s Commentaries to its error as 
subsequent decisions pointed out. The earlier editions of the Com- 
mentaries prior to 1770 accepted the broad definition of Parliamentary 
immunity. However, on the passage of the statute of 10 George 


10Letters of Cassius IX (Massachusetts Gazette) December 18, 1787. 

11 Williamson v. U. S., 207 U. S. 425, 28 Sup. Ct. 163, 52 L. ed. 278 (1908). 

1269 F. (2d) at 389. 

18] CHARLES WARREN, THE SupPREME Court IN UNirep States History 693. 

1469 F. (2d) at 387. 

15 Tllinois, Smith Rey. Stat. 1921 Ch. 16, Secs. 1, 2. Wyoming, C. S. 1920 
Sec. 6088. 

16 See Scorr’s Cases on Trusts (2d ed. 1931) 34. 

1769 F. (2d) at 388. 

18] Dall. 296, 1 L. ed. 144 (U. S. 1788). 
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III, ch. 50 which provided that suit might be brought against a mem- 
ber of Parliament, the text in the Commentaries was corrected so 
as to be in conformity with the existing law. Other courts, relying 
cn Bolton v. Martin and the older editions of the Commentaries 
fell into the same error.’® 

In Nones v. Edsall,?° the court held that a Congressman has no 
right to a continuance, but granted him one as a matter of discretion. 
Circuit Judge Grier in his opinion admitted the exemption from 
service of summons. These early cases, thus, either erroneously 
relied on the early editions of the Commentaries or their statements 
were merely dicta. 

In the first of the later cases, Kimberley v. Butler* service in an 
action of assumpsit was made on the famous Ben Butler while com- 
ing from Washington. The demurrer to his plea of privilege was 
sustained and the service was held valid. The opinion is hardly 
satisfactory on this point as there is no citation of authority and 
only the mere statement of the holding. 

The question is more fully considered in the cases of Merrick and 
Durant v. Giddings*? and Howard v. Citizens’ Bank & Trust Co.?° 
in the first service on a representative in an action for breach of 
personal contract was upheld, the court holding that a member of 
Congress is liable to service of process except that in attendance on 
session of Congress he is privileged from arrest or imprisonment. 
In the latter case a similar result was reached in an action on an 
Alabama judgment and attachment on bank credits was granted. 
Counsel argued that the privilege was not merely personal but also 
that it was to the interest of the member’s constituents that their 
representatives should not be hindered in the performance of their 
duties. However, the court denied this argument and refused to 
construe the term “arrest” in other than its ordinary meaning and 
significance. In the Merrick case the court urged that the framers 
of the Constitution must have been familiar with the English statute 
permitting bringing of suits against members of Parliament and that 
considering the political philosophy of that day (particularly that 
of Rousseau and Locke) they certainly would not have intended that 
members of Congress should have greater freedom than members 
of Parliament. Also it is pointed out by Mr. Justice Wylie that 


19 Gyer’s Lessee v. Irwin, 4 Dall. 107, 1 L. ed. 76 (1790) and Miner v. Mark- 
ham, 28 Fed. Rep. 387 (C. C. E. D. Wisc. 1886). 


201 Wall Jr. 189 Fed. Cas. 10,290, 18 Fed. Cas. 296 (C. C. D. N. J. 1848). 
213 ALR 777, 2 Balto. L. Trans. 276, Fed. Cas. 7,777 (C. C. D. Md. 1869). 
221 MacA. & M. (11 D.C.) 55 (1879). 

2312 App. D. C. 222 (1898). 
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“neither the Senate or the House has ever asserted such a claim in 
behalf of its members.” 

These later cases are relied on by both the District of Columbia 
Court of Appeals and the United States Supreme Court in the Long 
case. 

The former court through Justice Van Orsdel holds that the term 
“arrest” does not include service of process unaccompanied by a 
physical detention. Both courts deny the contention that defendant 
Long is exempt because his presence is necessary in execution of his 
official duties. Nor is the analogy of exemption of suitors and wit- 
nesses brought in from a foreign jurisdiction in response to legal 
process applicable. 

This result is quite desirable as pointed out in a leading article in 
the Minnesota Law Review,** which demonstrates there is no public 
policy to support the claim. There is no harassment in mere service 
of process and little interference with legislative duties since such 
matters would be handled by an attorney. On the other hand there 
would be great injury done if a federal legislator could freely incur 
indebtedness or do injury without being amenable to the jurisdiction 
of the courts. Nor does the place of the forum (as in the District 
of Columbia) prejudice the defendant and such would be the situa- 
tion if the plaintiff were obliged to resort to the courts of defendant’s 
domicile because of the necessity of bringing in witnesses, etc. 

While the merits of Long v. Ansell are yet to be heard, the Dis- 
trict of Columbia Court of Appeals in what must be regarded as 
purely dicta hazards an opinion as to the outcome of the litigation 
in saying: 

“The charge here is not for slander resulting from a speech made 
on the floor of the Senate, but for libel in publishing and distributing 
a copy of that speech, together with a letter calling special attention 
to the article. 

“Defendant pitches his defense upon the exemption from arrest, 
and not upon his exemption from responsibility for statements made 
in his speech on the floor of the Senate. But were that claim ad- 
vanced, it would be without force, since the acts charged have only 
remote connection with the speech. While the published articles were 
in part reproductions of the speech, the offense consists not in what 
was said in the Senate, but in the publication and circularizing of the 
libelous documents.” ?° 

This question involves the constitutional provision “and for any 


24 Oliver P. Field, Constitutional Privileges of Legislators (1925) 9 MINN. 
L. Rev. 422. 
2569 F. (2d) at 389. 
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Speech or Debate in either House, they shall not be questioned in 
any other Place.” °° This is the grant of legislative exemption from 
responsibility for statements made on the floor of Congress. 

This guarantee had its origin in the struggle of Parliament with 
the Tudors and Stuarts, culminating in the Bill of Rights, wherein 
it is phrased “that the freedom of speech, and debates, and proceed- 
ings in Parliament ought not to be impeached or questioned in any 
court or place out of Parliament.” 

While the leading English cases as to responsibility of members 
of Parliament for libel were handed down after the separation of the 
Colonies, their retrospective statement of the law gives them im- 
portance.** 

In an early case, Lake v. King,** in defense to an action of libel, 
defendant, printer of certain Parliamentary papers containing the 
libel, pleaded printing for use of the House of Commons. This de- 
fense was held good, for such acts were in the order and course of 
proceedings. Here the printing was destined solely for use within 
“the walls of Parliament” and in accord with the procedure of the 
body. 

The subsequent case of Rex v. Wright ** upholds the same prin- 
ciple. A criminal information was sought against a bookseller for 
printing a report of the House of Commons, reflecting on an indi- 
vidual’s character. The court refused it, saying a proceeding of Par- 
liament could not be libelous. In that case the printing evidently 
was not authorized by the Commons. The case occasioned great 
difficulty for later courts and was questioned in the leading case of 
Stockdale v. Hansard. In this latter case it was pointed out that the 
Wright case concerned an application for a criminal information 
the granting of which was discretionary. The court in the Stockdale 
case speaking of the Wright case says it “confounds the nature of the 
publication with the occasion of publishing.” This is, perhaps, a 
salient distinction of importance in the Long case. In Long v. Ansell 
the differentiation between the act of slander in making the speech 
on the floor of the Senate and the act of libel in sending out a copy 
of the slanderous speech with a letter calling attention to the speech 
becomes apparent. 

This distinction between immunity within the walls of the legis- 
lature and probable liability outside is maintained by other English 


26 U. S. Constitution, Art. I, Sec. 6, clause 3. 

27 For a very good history of the origin of legislative immunity from libel, 
My Vechten Veeder, Absolute Immunity in Defamation (1910), 10 Cou. 

. Rev. 131. 

281 Saund. 131, 85 E. R. 137, (1667). 

2298 T. R. 293, 101 E. R. 1396 (1799). 
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cases. In Rex v. Abingdon,*° defendant made a speech in Parlia- 
ment, libelling his former attorney and then sent a copy out to the 
newspapers. Defendant was held guilty as there was no privilege 
outside of Parliament. To the same effect is Rex v. Creevy.*4 De- 
fendant, a member of Parliament, made a speech in the House of 
Commons which contained a libel on a revenue inspector. Because 
of a previous incorrect publication of the speech, defendant had pub- 
lished in the newspapers a correct copy of his speech. Notwithstand- 
ing this, defendant was convicted, the court holding it was not in 
the course of business to print speeches in newspapers and the prior 
incorrect publication was no justification. The court ignored the 
distinction of express malice. 

Lord Ellenborough, rendering the decision, said: “What was 
printed for the use of the members was certainly a privileged pub- 
lication but I am not prepared to say that to circulate a copy of that 
(which) was published for the use of the member, if it contained 
matter of injurious tendency to the character of an individual, was 
legitimate and could not be made the ground of prosecution.” 

Following this is Stockdale v. Hansard,** in which it was held that 
a printer who prints a report on prisons at the request of the House 
of Commons, which report contains libelous matter, is not privileged 
from responsibility because of printing at the direction of the House 
of Commons. The court, examining the contentions of the Attorney 
General as to such privilege, finds there is no necessity, terming the 
argument one of “dubious expediency”; nor is there any such usage 
(Parliament only began to print roll calls in 1641 and papers not 
until later) and the court was suspicious of new powers arising dur- 
ing those troubled times; nor is there a long acquiescence in the 
privilege. The fact that there was little litigation is not material. 

Although the defendant was only a printer and not a member of 
Parliament nevertheless if there was such a privilege it would appear 
logical that he should enjoy the immunity of members as he acted 
at their direction and was only an agent. 

It may be urged that these cases present two rationes decidendi: 
1. The procedure and course of Parliamentary business; and 2. the 
termination of the exemption from responsibility once the act is 
extramural of Parliament. The contention of Senator Long could 
derive greater support from the former, for while such procedure of 
printing speeches and circularizing them was unknown to Parlia- 

30] Esp. 226, 170 E. R. 337 (1795). 

311 M. & S. 272, 105 E. R. 102 (1813). 

327 Car. & P. 731, 173 E. R. 319 (1837) and 9 Ad. & E. 1, 112 E. R. 1112 


(1837). The latter citation contains an abundant and valuable review of the 
law both in the argument of counsel and in the opinion of the judges. 
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ment, it might be urged that our Federal Legislature is well accus- 
tomed to the practice. Yet one may demur when libelous statements 
are circularized as part of the Congressional Record and under the 
franking privilege. 

The leading American case is Coffin v. Coffin.*> Defendant, a mem- 
ber of the Massachusetts House of Representatives, after another 
member had placed a resolution on the table and when the House 
was not acting on the matter, crossed over and called plaintiff, who 
was not a member, a convict and guilty of a crime. Judgment was 
given for plaintiff, the court holding that defendant was not acting 
in the scope of immunity. The test that one can draw is, Is the mem- 
ber engaged in legislative business at the time? ‘The answer to that 
question in the Long case is still to be resolved. Perhaps the com- 
ment of the famed jurist, Judge Story, echoes the lay and legal be- 
lief that “no man ought to have a right to defame others under color 
of a performance of the duties of his office. And if he does so in 
the actual discharge of his duties in Congress, that furnishes no 
reason why he should be enabled through the medium of the press to 
destroy the reputation and invade the repose of other citizens.” ** 

WHEELER YULE FISHER. 


334 Mass. 1 (1808). 
34 Story, COMMENTARIES ON THE CONSTITUTION (3d ed.) 866. 
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ADMIRALTY LAw—Suip Morrcace Act, 1920—JurRispIcTION IN 
ADMIRALTY CouRTS.—Two suits were instituted in admiralty to fore- 
close mortgages given by a steamship company upon two of its ves- 
sels. The mortgages purported to be preferred mortgages under 
the SuHip Mortcace Act, 41 Start. L. 1000-1006 (1920), 46 U. S. 
C. §§ 911-984 (1926). The mortgagor appearing as claimant, 
contended that the admiralty was without jurisdiction because the 
mortgages were so devoid of connection with maritime purposes that 
the provision of the SH1rp Morrcace Act conferring jurisdiction in 
admiralty “either does not, or cannot constitutionally, apply.” The 
Federal District Court for the Western District of New York over- 
ruled that contention and, finding that all the requirements of that 
Act had been met, entered decrees of foreclosure and sale (56 F. 
(2d) 455; 2 F. Supp. 733). The United States Circuit Court of 
Appeals for the Second Circuit reversed the decrees, holding that the 
suits should have been dismissed for the want of jurisdiction (68 F. 
(2d) 946). Certiorari was granted by the United States Supreme 
Court. Held, that the Court had jurisdiction of the suits since the 
grant of jurisdiction by the SH1p Mortcace Act is constitutionally 
valid. Detroit Trust Company, Trustee, v. Steamer “Thomas Bar- 
lum,’ Her Engines, etc., and Detroit Trust Company, Trustee, v. 
Steamer “John J. Barlum,’ Her Engines, etc., 2 U. S. Law Week 
191 (United States Supreme Court, November 5, 1934). 

The mortgage on the “Thomas Barlum” was executed to the peti- 
tioner, as trustee, to secure $200,000 of bonds which were purchased 
by petitioner with a definite understanding as to the application of 
the proceeds. Approximately $50,000 were to meet obligations se- 
cured by a prior mortgage on the same vessel; about $100,000 were 
to take up loans of John J. Barlum and Thomas Barlum & Sons, a 
concern which was engaged in a nonmaritime enterprise; and the 
remainder, about $42,000, were to provide for repairs and for refit- 
ting the vessels “Thomas Barlum” and “John J. Barlum.” The 
mortgage on the “John J. Barlum” was executed to secure an issue 
of $200,000 of bonds purchased by petitioner with the understanding 
that, of the proceeds, petitioner was to retain about $82,000 to cover 
principal and interest on bonds of John J. Barlum secured by a 
mortgage on real estate, and about $10,000 to be applied on one of 
his notes. Most of the remaining proceeds, which were paid over 
to the mortgagor, were used to take up loans in connection with non- 
maritime enterprises, only a small part being devoted to payments re- 
lating to the operation of the vessels. 

Prior to the enactment of the SHrp Mortcace Act, 1920, the ad- 
miralty had no jurisdiction of a suit to foreclose a mortgage on a 
ship. Bogart v. The Steamboat John Jay, 17 How. 399, 15 L. ed. 95 
(U. S. 1854); Schuchardt v. Ship Angelique, 19 How. 239, 15 L. 
ed 625 (U. S. 1856); People’s Ferry Company v. Beers, 20 How. 
393, 400, 15 L. ed. 961 (U. S. 1857); The Lottawanna, 21 Wall. 
558, 22 L. ed. 654 (U. S. 1874); The Eclipse, 135 U. S. 599, 608, 

240 





RECENT CASES 241 


10 Sup. Ct. 873, 34 L. ed. 269 (1890); The J. E. Rumbell, 148 U. S. 
1, 15, 13 Sup. Ct. 498, 37 L. ed. 345 (1892). The grant of juris- 
diction in the admiralty is found in subsection K of the Acr (46 U. 
S. C. § 951), which provides: 

“A preferred mortgage shall constitute a lien upon the mortgaged 
vessel in the amount of the outstanding mortgage indebtedness se- 
cured by such vessel. Upon the default of any term or condition 
of the mortgage, such lien may be enforced by the mortgagee by suit 
in rem in admiralty. Original jurisdiction of all such suits is granted 
to the district courts of the United States exclusively.” 

Upon foreclosure and sale in admiralty, all preéxisting claims in 
the vessel are to be held terminated and thereafter are to attach to 
the proceeds of the sale, and the “preferred mortgage lien” is to have 
priority over all claims against the vessel, except “preferred mari- 
time liens” and expenses, fees, and costs allowed by the Court. “Pre- 
ferred maritime liens’ are those arising prior to the recording and 
indorsement of the mortgage as required, or “a lien for damages 
arising out of tort, for wages of a stevedore when employed directly 
by the owner, operator, master, ship’s husband, or agent of the ves- 
sel, for wages of the crew of the vessel, for general average, and 
for salvage, including contract salvage.” 

While the Act contains many minute requirements, there is none 
as to the applications of the proceeds of loans which the mortgages 
on the vessels secure. No condition is imposed as to the purposes 
for which the moneys are lent; no distinct provision is made as to 
the status of mortgages of vessels by reason of an intention to de- 
vote the borrowed moneys to uses other than maritime. The Su- 
preme Court stated that it was not at liberty to imply a condition 
which is opposed to the explicit terms of the statute, and to hold that 
a mortgage was not within the Act which the Act itself states is 
within it, is not to construe the Act but to amend it. The court re- 
viewed the purpose of the Act and noted that the SHrp MorrcacrE 
Act is a part of the Merchant Marine Act, 41 Strat. L. 988. The 
declared purpose of the latter Act is “to provide for the promotion 
and maintenance of the American merchant marine.” The managers 
on the part of the House of Representatives, in their statement ac- 
companying the report of the Committee of Conference, observed 
that by the enlarged provisions of the bill “the mortgagee under a 
mortgage upon a vessel of the United States is made more secure 
in his interest in the vessel than he is under existing admiralty laws.” 
H. R. No. 1102, 66th Cong., 2d Sess., p. 34; H. R. No. 1107, 66th 
Cong., 2d Sess., p. 31. The court stated, “In placing ship mortgages 
upon a stronger basis as securities, the Congress had in mind, and 
expressly included, trust deeds securing issues of bonds to the pub- 
lic.” It is plain that the fundamental purpose to promote public con- 
fidence in such securities, and their extended use as investments, 
would have been frustrated if purchasers of bonds had to discover 
at their peril the application of the proceeds of the secured loans, or 
if their rights depended upon such knowledge as their trustee might 
have, rather than upon the satisfaction of the statutory conditions 
and the disclosures, as required, by endorsement on the vessel’s docu- 
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ments and recording. The court noted that the mortgages, having 
been given such a preferred status in admiralty, an omission of a 
provision in the Act as to the use of the moneys borrowed, cannot 
be regarded as anomalous. In the case of bottomry bonds, if the 
conditions of the bottomry attached, such bonds, when given by the 
owner of the vessel, have held to be within the admiralty jurisdiction 
even if they are given to secure nonmaritime outlays. The Draco, 
Fed. Cas. 4057 (Mass. 1835). So, in the case of a respondentia 
loan, it is not necessary that it should be made prior to the departure 
of the ship on the voyage or that the money lent should be employed 
in the outfit of the vessel or invested in the goods on which the risk 
is run. Conard v. Atlantic Insurance Company, 1 Pet. 386, 437, 7 
L. ed. 189 (U. S. 1828) ; Conard v. Nicoll, 4 Pet. 291, 310, 7 L. ed. 
862 .(U. S. 1830). 

Congress rested its authority to grant jurisdiction of these suits 
to an admiralty court upon the constitutional provisions extending 
the judicial power “to all Cases of admiralty and maritime Jurisdic- 
tion” and conferring upon the Congress the power “to make all 
Laws which shall be necessary and proper for carrying into execu- 
tion” all powers “vested by this Constitution in the Government of 
the United States, or in any Department or Officer thereof.” UniTEp 
States Constitution, ArT. III, § 2; Arr. I, § 8, par. 18; H.R. 
No. 1102, 66th Cong., 2d Sess., p. 34; H. R. No. 1107, 66th Cong., 
2d Sess., p. 31 The framers of the Constitution did not contemplate 
that the maritime law should remain unalterable. When the Con- 
stitution was adopted, the existing maritime law became the law of 
the United States “subject to power in Congress to modify or sup- 
plement it as experience or changing conditions might require.” 
Panama Railroad Company v. Johnson, 264 U. S. 375, 44 Sup. Ct. 
391, 68 L. ed. 748 (1924). The exercise of authority of the Con- 
gress to extend the maritime law is shown by many Acts, such as: 
The extension of the admiralty jurisdiction to proceedings for the 
limitation of liability, so as to include damages by a vessel to a land 
structure, Act of June 26, 1884, 23 Srar. L. 57; providing for a 
maritime lien for repairs or supplies furnished to a vessel in her 
home port, to be enforced by a proceeding in rem, Act of 1910, 36 
Stat. L. 604; providing for jurisdiction of suits for damages from 
death caused by wrongful act and occurring on the high seas, SEa- 
MEN’s Act of 1915, 38 Star. L. 1185; bringing, in relation to sea- 
men, into the maritime law, rules drawn from the FEpERAL, EmMpLoy- 
ERS’ LiaBinity Act, MErcHANT Marine Act of 1920, amending 
Section 20 of the Act of 1915, 41 Star. L. 1007; the LoncsHorE- 
MEN’S AND HaArBoR WorkKERS’ COMPENSATION Act of 1927, 44 
Start. L. 1424. 

In Bogart v. The Steamboat John Jay, supra, jurisdiction in admi- 
ralty to enforce payment of a mortgage upon a vessel was contested ; 
the court said that neither in England nor in the United States had 
the admiralty courts exercised jurisdiction in questions of property 
between a mortgagee and the owner, and that the mere mortgage of 
a ship, other than that of an hypothecated bottomry, was a contract 
“without any of the characteristics or attendants of a maritime loan” 
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and that there was nothing maritime in the contract. However, the 
court pointed out that enlarged cognizance of mortgages of ships 
had been given in England by Statute 3 and 4 Victoria Chapter 65, 
but that until this should be done in the United States, by Congress, 
that the rule in admiralty courts of the United States must continue 
as it had been. 

The Court, in the instant case said, “New conditions give rise to 
new conceptions of maritime concerns. These may require that former 
criteria of jurisdiction be abandoned as, for example, they were aban- 
doned in discarding the doctrine that the admiralty jurisdiction was 
limited to tidewaters.”” The Genesee Chief, 12 How. 443, 13 L. ed. 
1058 (U. S. 1851), overruling The Thomas Jefferson, 10 Wheat. 
428, 6 L. ed. 358 (U. S. 1825). F. X. Mcl. 


BANKRUPTCY—FRAZIER-LEMKE ActT—ConstiTuTIONAL LAW— 
Dur Process—FuL, FairH anp CrEpIT—PowEr oF CONGRESS TO 
Enact Bankruptcy LAws.—A debtor filed an amended petition 
asking to be declared a bankrupt under the provisions of subsection 
(s) (the Frazier-Lemke Act) of Section 75 of the Bankruptcy Act, 
after he had failed to obtain a composition or extension under the 
preceding subsections. At that time the debtor was the owner of a 
170-acre farm on which there were two mortgages in the total amount 
of $9,000 held by the Louisville Joint Stock Land Bank. Foreclosure 
proceedings had been instituted in the State Court and a decree of 
foreclosure entered and the property ordered sold. The amended 
petition was filed after the entry of the decree of foreclosure, but 
prior to the sale thereunder. The bank intervened in the proceeding 
by answer to the petition, raising the sole issue of the constitutional- 
ity of the Frazier-Lemke Act. Held, that the Act in question deals 
only with matters within the competency of Congress under the bank- 
ruptcy provision of the Constitution. U.S. Consr., Arr. I, § 8 (4). 
The bounds of the discretion of Congress in legislating for the gen- 
eral welfare under its police powers have not been so exceeded in the 
Frazier-Lemke Act as to constitute a violation of the due process 
clause of the Fifth Amendment to the Constitution. The withdrawal 
from the State Court of only the power to enforce its judgment de- 
creeing foreclosure of the mortgage in question does not violate the 
provisions of the full faith and credit clause. U. S. Const., Arr. 
IV, § 1. In re William W. Radford, Sr., 2 U. S. Law Week 227 
(W. D. Ky. 1934). For a more complete statement of the facts see 
note, (1934) 3 Gro. Wasu. L. Rev. 86 at 91, footnote 14. 

The result in this case was the opposite of what might have been 
expected from the court’s remarks at the hearing. See (1934) 3 
Geo. Wasu. L. Rev. 105 at 106. The conclusion of the court that 
the Frazier-Lemke Act as a whole is within the power of Congress 
to enact uniform laws on the subject of bankruptcies is in accord 
with the other decisions directly on this point. Jn re Bradford, 7 F. 
Supp. 665 (Md. 1934; In re Compton, 7 F. Supp. 676 (Md. 1934). 
But see In re Conciliation Commissioner for Sanders County, Mon- 
tana, 3 F. Supp. 131 (Mont. 1933). 

The challenge of the validity of the Act on the due process ground 
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is answered in two parts, the court considering subsections 3, 4, 5, 
and 6 together and then subsection 7 separately. The opinion con- 
siders in detail many questions relative to the constitutionality and 
construction of the first group, but concludes the consideration of 
the group with a statement which marks the distinction between them 
and subsection 7, that is, that they are never called into play except 
upon request of the debtor and then only with the consent of the 
lien holder. The decision of Jn re Bradford deals only with subsec- 
tion 7 in connection with the problem of violation of the due process 
clause of the Fifth Amendment, but it differs in reasoning and re- 
sult from that in the instant case on several important points. The 
Maryland court takes the position that the exercise of the bank- 
ruptcy power by Congress, as in the case of other delegated powers, 
is subject to the requirements of the due process clause, and that 
the five-year moratorium feature, with all of its connected results 
and effects, violates that provision of the Constitutional Amendment. 
The Kentucky court believes that it must be accepted that it was 
the judgment of Congress that the delay in distribution did not sub- 
stantially deny the right of distribution of the bankrupt’s assets. He 
says: “Discretion on this subject, within constitutional bounds, 
rests with Congress, and I am not prepared to say that these bounds 
have been exceeded in the legislation under consideration.” On the 
other hand, the Maryland court concludes: “Such legislation [State 
Farm Moratorium] is rightly to be considered, under the then pre- 
vailing emergency, as fairly in the interest of both debtors and cred- 
itors. But this cannot be said of the Act in question which far tran- 
scends any similar legislation which, so far as I am aware, has ever 
received the judicial approval of our highest Court.” 

The Maryland court finds objection in that no provision is made 
for a deficiency claim by the mortgagee against the bankrupt’s estate, 
while the Kentucky judge says that the mortgagee is a general cred- 
itor “as to the excess of his debt over the appraisal value of the prop- 
erty in lien to it.” 

In addition the latter case finds that the Act nowhere requires any 
scaling down of debts, because the deficiency can be proved as a gen- 
eral claim and participate in the distribution of the appraisal value 
of the unencumbered property rateably with the other unsecured 
claims. The possible objection that the practical result of a defici- 
ency of assets to fully pay debts is a reduction of the claim is dis- 
posed of by noting that such a result is one of the necessary results 
of any bankruptcy discharge. The court in the Bradford case, how- 
ever, holds that “the result is obviously a ‘partial cancellation of the 
debt,’ and necessarily the impairment of the terms of the mortgage 
indebtedness.” He refers for substantiation to the words of the 
Senate Judiciary Committee Report of May 28, 1934, that the effect 
of the Act is to adjust and scale down existing indebtedness to the 
present value of the property. 

The decision in Jn re Bradford has been followed by the Virginia 
District Court, it holding the Frazier-Lemke Act unconstitutional 
without written opinion. Jn re Conquest, 2 U. S. Law Week 234 
(E. D. Va. 1934). But support for the constitutionality of the Act 
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is found in still another Federal District. Jn re Cope; In re Chilton, 
2 U. S. Law Week 245 (Colo. 1934). This court is in general ac- 
cord with the proposition that the Frazier-Lemke Act constitutes 
bankruptcy legislation. He disagrees with the Maryland court, how- 
ever, on the proposition that the bankruptcy powers of Congress are 
subject to the requirements of the due process clause, holding that 
its powers there are plenary and unlimited and cannot be cut down 
by other provisions of the Constitution. Differing from both the 
Maryland and the Kentucky courts, he interprets the Act to contem- 
plate a scaling down of debts, but that is is not by reason thereof 
unconstitutional inasmuch as creditors in bankruptcy must submit to 
a scaling down of their claims as a practical matter in the absence 
of a constitutional or any other guaranty of the right to payment of 
the full claim. Broadly speaking, the Colorado court considers the 
same specific questions, follows the same general line of reasoning 
and arrives at the same specific and general result as does the Ken- 
tucky court. 

Thus to date the jurisdictions stand evenly divided on the inter- 
pretation and enforcement of the Frazier-Lemke Act. Whether a 
binding interpretation can and will be obtained soon enough to be of 
any real practical benefit to the farmer debtor is a question. The 
Act has only a little over three years more to run by the present 
terms of the emergency enactment. An appeal has been taken from 
the decision of the court in the case of Jn re Bradford to the Circuit 
Court of Appeals for the Fourth Circuit. 


ConFiict oF LAws—INTERNATIONAL LAW—EFFECT OF CONFIS- 
cATORY DECREES OF RussIAN GOVERNMENT SINCE RECOGNITION.— 
Plaintiff was a railway corporation under the old régime in Russia. 
It had from time to time deposited money in the defendant bank 
for the express purpose of paying specified coupons on bonds it had 
issued. Some of these bonds are held by residents of the State of 
New York. In September, 1918, it had on deposit in defendant bank 
the sum of $46,584.18. At that time, under a decree of the sov- 
ereign government of Russia, the plaintiff company was liquidated 
and nationalized and its property taken over by that government. 
This action was brought at law by the surviving directors in Paris, 
France, to recover the deposit which had remained in the defendant 
bank since such nationalization. The bonds by their terms had be- 
come void before the action was brought by reason of no proceed- 
ing having been commenced on them within the time limit since their 
due date. Before this appeal came on to be heard the United States 
government had entered into diplomatic relations with the Russian 
government and had recognized is as a de jure government. Held, 
that the confiscation decree, clearly contrary to our public policy, 
was enacted by a foreign government recognized by us affords no 
controlling reason why it should be enforced in our courts and that 
the defense based on such confiscatory decree should be stricken. 
Vladikavkazsky Railway Co. v. New York Trust Co., 263 N. Y. 369, 
189 N. E. 456 (1934). 

Prior to recognition by the United States of the Russian Socialist 
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Federated Soviet Republic our courts refused to give effect to its 
confiscatory decrees in so far as they sought to annul obligations 
outside of Russia. Sokoloff v. National City Bank, 239 N. Y. 158, 
145 N. E. 917 (1924); James & Co. v. Rossia Insurance Co. of 
America, 247 N. Y. 271, 160 N. E. 364 (1928); Petrogradsky 
Mejdunarodny Kommerchesky Bank v. National City Bank, 253 N. 
Y. 23, 170 N. E. 479 (1930). Furthermore the Soviet decrees were 
not given effect in the forum in the matter of the legal extinction of 
nationalized corporations, but on the contrary they have been con- 
tinued in existence as “‘a juristic person with capacity to sue.” Petro- 
gradsky, etc., Bank vy. National City Bank, supra; and the directors 
of such corporations, “half dead and half alive,” “fleeing from the 
fury of the revolution retained the power to conserve property in 
this country as far as the courts of New York can protect it.” James 
& Co. v. Rossia Insurance Co. of America, supra. The title of Amer- 
ican purchasers of property from the unrecognized Russian govern- 
ment, which had been confiscated in Russia, was, on the other hand, 
perfected as against the disseized owner in Salimoff & Co. v. Standard 
Oil Co., 262 N. Y. Supp. 693 (1933). For facts of this case see 
(1933) 1 Gro. Wasu. L. Rev. 528. But see Luther v. Sagor, (1921) 
1 K. B. 456 (recovery allowed against the purchaser of goods from 
the confiscating Soviet government), rev’d in (1921) 3 K. B. 832 on 
the grounds that Great Britain had in the meantime recognized 
Russia. 

The effect of recognition on confiscatory decrees which were car- 
ried into effect within the territorial limits of the country whose gov- 
ernment issued them is shown in the cases that arose during the years 
that the Mexican government underwent numerous changes as a 
result of revolutions. Title to property through the Carranza gov- 
ernment before recognition was confirmed after that event had oc- 
curred as against the assignee of the former owner in Oetjen v. Cen- 
tral Leather Co., 246 U. S. 297, 38 Sup. Ct. 309, 62 L. ed. 726 
(1917). The Supreme Court of Texas held that recognition of the 
Carranza government by the United States rendered any interfer- 
ence with possession of property obtained as a result of confiscation 
by that government in Mexico prior to recognition unauthorized. 
Terrezas v. Holmes, 115 Tex. 32, 275 S. W. 392 (1925). These 
cases indicate the result, when the confiscation takes place in the con- 
fiscating country, does not differ whether or not there has been re- 
cognition by the government of the forum. Cf. Salimoff & Co. v. 
Standard Oil Co., supra. 

There has been much conjecture concerning the effect of recogni- 
tion of the Soviet government on the ownership of property located 
in the United States which was never reduced to possession by Russia 
and on the continuance of obligations the situs of which is in the 
United States which the Soviet State attempted to confiscate or annul 
by its decrees of liquidation and confiscation. Mr. Eugene Unter- 
meyer, in Judicial Interpretation of Soviet Decrees, (1933) 1 Gro. 
Wasu. L. Rev. 471, predicted that recognition by the United States 
would have no effect on the courts of this country in cases similar 
to the one under consideration. From the instant case it would ap- 
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pear that this prediction was fully justified, for the decision makes 
clear that irrespective of recognition effect will or will not be given 
to the decrees depending on whether or not there is a conflict be- 
tween our public policy and that comity which forms the basis for 
according to the laws of foreign governments extraterritorial opera- 
tion. The exercise by the courts of their own judgment in the matter 
to the end that, when the aforementioned conflict appears, our public 
policy as embodied in our sense of justice and equity will prevail 
works no change in the law as it was stated in this field before re- 
cognition. Russian Socialist Federated Soviet Republic v. Cibrario, 
235 N. Y. 255, 139 N. E. 259 (1923). o. 3. 


CONSTITUTIONAL LAw—CRIMINAL LAW—SUSPENDED SENTENCE 
—EFFECT OF REPEAL OF THE 18TH AMENDMENT ON FINAL JuDG- 
MENTS.—Frank Voorhees was indicted for violation of the National 
Prohibition Act (27 U. S. C.) on October 24, 1932, and pleaded 
guilty. He was sentenced to pay a fine of $200.00 and serve eight- 
een months in the penitentiary. However, the eighteen-months’ 
sentence was suspended and the defendant placed on probation. 
Voorhees violated his probation and on December 8, 1933, after the 
repeal of the 18th Amendment, his probation was revoked and he 
was ordered to serve his sentence. The defendant then presented a 
petition for a writ of habeas corpus, claiming the sentence was il- 
legal because the sentencing court was without jurisdiction to pro- 
ceed after the repeal of the 18th Amendment. The lower court 
thereupon issued a writ. Held, that the imposition of a criminal 
sentence where no appeal or other proceedings were taken at that 
term, is final judgment and since this judgment became final before 
the repeal of the 18th Amendment even though the sentence had been 
suspended, the court did not lose the power to enforce the execution 
of that judgment. United States, ex rel., Voorhees v. Hill, 6 F. Supp. 
922 (M. D. Pa. 1934). 

For a general discussion of the problems created by the repeal of 
the 18th Amendment see (1934) 2 Geo. Wasu. L. Rev. 395. The 
instant case seems to bear out the opinion of the author, suggested 
by the Chamber’s case, that future decisions in this field would center 
around the interpretation of the term final judgment. United States 
v. Chambers, 291 U.S. 217, 54 Sup. Ct. 434, 78 L. ed. 526 (1934). 

A similar case decided on April 2, 1934, held in accord with the 
instant case. United States, ex rel., Behen v. Ruppel, 6 F. Supp. 346 
(S. D. Ill. 1934). 

Where the probation was ordered revoked just before repeal and 
an appeal was taken to this order, however, it was held that the judg- 
ment should be revoked and the defendant dismissed because the 
imprisonment of the defendant would not be by virtue of the old 
sentence, but would be by virtue of a judgment given at the time of 
the revocation of the probation. Cornerz v. United States, 69 F. 
(2d) 965 (C. C. A. 5th, 1934). 

A suspended sentence is not such a judgment as will permit an 
appeal therefrom. United States v. Lecato, 29 F. (2d) 694 (C. C. 
A. 2d, 1928) ; United States v. Messina, 36 F. (2d) 699 (C. C. A. 

8 
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2d, 1929); United States v. Levinson, 52 F. (2d) 363 (C. C. A. 2d, 
1931); United States v. Knickerbocker Fur Coat Co., 66 F. (2d) 
388 (C. C. A. 2d, 1933); People v. Hartman, 23 Cal. A. 216, 137 
Pac. 611 (1913). 

In North Carolina the defendant must consent to the suspension 
of the sentence in order to be precluded from appealing. State v. 
Tripp, 168 N. C. 150, 83 S. E. 630 (1914). 

Where part of the sentence had been served prior to repeal, fur- 
ther imprisonment was held not illegal. United States v. Hill, 70 F. 
(2d) 1006 (C. C. A. 3d, 1934); Hosier v. Aderhold, 71 F. (2d) 
422 (C. C. A. 5th, 1934); Ellerbee v. Aderhold, 5 F. Supp. 1022 
(N. D. Ga. 1934). 

It might be made a point of distinction that in the instant case 
Voorhees paid his fine of $200.00 and this constituted a partial ex- 
ecution of the judgment. 

This view of the case places it in accord with those last cited. 
United States v. Hill, supra; Hosier v. Aderhold, supra; Ellerbee 
v. Aderhold, supra. }s de 


CONSTITUTIONAL LAw— JupIcIAL PowER— UNITED STATES 
CourTS—JUSTICIABLE CONTROVERSIES—DECLARATORY JUDGMENT— 
NECESSARY PARTIES DEFENDANT IN SUITS FOR INJUNCTIVE RELIEF 
AGAINST ENFORCEMENT OF STATUTE.—Plaintiffs filed suit for an 
injunction against the Code Authority of the Graphic Arts Code, al- 
leging that the code was inapplicable to them because they were en- 
gaged only in intrastate commerce; and that the defendants were 
threatening them with criminal prosecution and punitive assessments. 
In fact though, as the court stated in the opinion, the plaintiff's reason 
for bringing suit was to have “the court make a pronouncement on 
the validity of the statute and the code.” The United States Attor- 
ney was not made a party defendant to the suit, although under 
Section 3(c) and (f) of the National Industrial Recovery Act, it is 
the United States Attorney who is to institute proceedings to enforce 
a code. Held, that the “bill states no ‘case’ or ‘controversy’ cogni- 
zable by a federal court,” and that the United States Attorney is an 
indispensable party defendant, “‘because those (the defendants) who 
are said to threaten injury to the plaintiffs, admittedly have not the 
power or ability to carry their threats into effect.” Bill seeking 
injunction dismissed. Book Binders’ Trade Association, Inc., v. 
Book Manufacturers’ Institute, Inc., 7 F. Supp. 847 (S. D. N. Y. 
1934). 

The rules enunciated in the principal case also have been applied 
in a number of other recent suits for injunctive relief against en- 
forcement of the provisions of Codes of Fair Competition promul- 
gated under the authority of the National Industrial Recovery Act. 
See: Budd v. Straus, No. E-78129 (S. D. N. Y. 1934); Yarnell v. 
Hillsborough Packing Co., 70 F. (2d) 435 (C. C. A. 5th, 1934) ; 
Royal Farms Dairy, Inc., v. Wallace, 7 F. Supp. 560 (Md. 1934). 

The interpretation placed on Article III, Section 2, of the Con- 
stitution by the court in the instant case, has become firmly entrenched 
in the law of this country by the decisions of the Supreme Court 
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in many leading and familiar cases. Cherokee Nation v. Georgia, 
5 Pet. 1, 8 L. ed. 25 (U. S. 1831); Marye v. Parsons, 114 U. S. 
325, 29 L. ed. 205 (1885); Muskrat v. United States, 219 U. S. 
346, 31 Sup. Ct. 250, 55 L. ed. 246 (1911); Texas v. Interstate 
Commerce Commission, 258 U. S. 158, 42 Sup. Ct. 261, 66 L. ed. 
531 (1922); New Jersey v. Sargent, 269 U. S. 329, 46 Sup. Ct. 122, 
70 L. ed. 289 (1926) ; Liberty Warehouse Co. v. Grannis, 273 U. S. 
70, 47 Sup. Ct. 282, 71 L. ed. 541 (1927). The court in the case 
under consideration, citing New Jersey v. Sargent, and other analo- 
gous cases, said: “The power to determine the validity or the ap- 
plicability of the statute and the code is present only to the extent 
that a decision of these points is inevitable in deciding whether the 
plaintiffs should have an injunction.” The bill is plainly defective 
in a suit for injunctive relief against a statute, if, as Judge Coxe 
said in Budd v. Straus, supra, “There is no allegation of any threat- 
ened proceedings” by the defendant. In the Book Binders’ Case 
the court held that although there were allegations of threatened 
prosecution, such threats coming from the defendants named in the 
bill, who were not enforcement officers, were “nothing more than 
idle gestures.” 

In Pennsylvania v. West Virginia, 262 U. S. 553, 43 Sup. Ct. 658, 
67 L. ed. 553 (1923), and Pierce v. Society of Sisters, 268 U. S. 
510, 45 Sup. Ct. 570, 69 L. ed. 1071 (1925), although the Supreme 
Court found that there had been no threats or attempts at enforce- 
ment of an unconstitutional statute, injunctive relief was granted. 
Neither of these cases, however, stands for the proposition that the 
mere enactment of an unconstitutional statute gives a volunteer the 
right to an injunction against its enforcement. In Pennsylvania v. 
West Virginia there was really “threatened enforcement” notwith- 
standing the finding of the court, because the restrictions the statute 
placed on pipe-line companies doing interstate business would di- 
minish the flow of natural gas in interstate commerce. In the So- 
ciety of Sisters Case, the Oregon statute required every child to be 
sent to a public school, and although there had been no actual threat- 
ened enforcement by state officials, plaintiff, the proprietor of a 
parochial school, alleged that irreparable injury had resulted because 
children had already been removed from parochial schools. 

The fact that the 73d Congress at its last session on June 14, 1934, 
passed a statute, Public Law 343, conferring upon the courts of the 
United States power to grant declaratory judgments does not mean 
that the principle as to “cases” and “controversies” stated in Pied- 
mont & Northern R. Co. v. United States, 280 U. S. 469, 50 Sup. 
Ct. 192, 74 L. ed. 551 (1930); Nashville, Chattanooga & St. L. R. 
Co. v. Wallace, 288 U. S. 249, 53 Sup. Ct. 19, 77 L. ed. 730 (1933), 
and reiterated in the instant case, has lost its preéminence. The 
power granted by the statute extends only to actual controversies. 
Judicial Code, Section 274 D (1). Suits seeking injunctive relief 
against enforcement of Codes of Fair Competition will continue to 
be scrutinized to make sure they are “cases” or “controversies.” 
The report of the Judiciary Committee, indicating that the statute 
will not force upon federal courts the consideration of a mass of 
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shapeless litigation, ought to allay the fears of those who have mili- 
tantly crusaded against the enactment of the “declaratory judgment” 
statute. Report of the Judiciary Committee, Senate Report 1005, 
73d Congress, 2d Session; Ellingwood, The Constitutionality of 
Declaratory Judgments, (1933) 28 Inu. L. Rev. 74. For a discus- 
sion of declaratory judgment statutes in their many aspects, see Prof. 
Edwin Borchard’s article in (1931) 31 Con. L. Rev. 560; also, 
Borchard, Relief by Declaratory Judgment in Federal Courts, (1934) 
2 Unitep States Law WEEK, No. 7. 

A suit will not be entertained to enjoin the enforcement of an 
unconstitutional act or order when not brought against the officers 
charged with its enforcement, Appalachian Electric Power Co. v. 
Smith, 67 F. (2d) 451 (1933), cert. den., 291 U. S. 674, 54 Sup. Ct. 
458 (1933), nor will such a suit be entertained where those who are 
said to threaten injury to the plaintiff admittedly have not the power 
or ability to carry their threats into effect. City of Osceola v. Util- 
ities Molding Corporation, 55 F. (2d) 155 (C. C. A. 8th, 1932) ; 
Carpenter v. Crowley, 136 Ga. 179, 71 S. E. 2 (1911); Venner v. 
Chicago City Ry. Co., 258 Ill. 523, 101 N. E. 949 (1913); Page v. 
O’Sullivan, 159 Ky. 703, 169 S. W. 542 (1914); Union Cemetery 
Ass'n v. McConnell, 124 N. Y. 88, 26 N. E. 330 (1891); Yarnell v. 
Hillsborough Packing Co., supra; Royal Farms Dairy Co., Inc., v. 
Wallace, supra. 

The United States District Attorney, being the officer charged 
with the enforcement of the Codes of Fair Competition under Sec- 
tion 3 of the Recovery Act, is the only indispensable party defendant 
and it is not necessary to join his superior officers. Colorodo v. 
Toll, 268 U. S. 228, 45 Sup. Ct. 505, 69 L. ed. 927 (1925). Suits 
to enjoin the enforcing officer of the government from enforcing 
an unconstitutional statute are not suits against the sovereign. 
Reagan v. Farmers’ Loan and Trust Co., 154 U. S. 362, 14 Sup. Ct. 
1047, 38 L. ed. 1014 (1894). In these cases the officer charged 
with the duty of enforcement is not sued as, or because he is, the 
officer of the government, but as an individual, and the court is not 
ousted of jurisdiction because he asserts authority as such officer. 
Cunningham v. Macon and Brunswick R. R., 109 U. S. 446, 3 Sup. 
Ct. 292, 27 L. ed. 992 (1883); Ex Parte Young, 209 U. S. 123, 28 
Sup. Ct. 441, 52 L. ed. 714 (1906) , Smythe v. Ames, 169 U. S. 466, 
18 Sup. Ct. 418, 42 L. ed. 819 (1898). The rule laid down in Ex 
Parte Young, supra, also applies to cases where a constitutional statute 
is being or is about to be enforced in an unlawful manner. Poin- 
dexter v. Greenhow, 114 U. S. 270, 5 Sup. Ct. 903, 29 L. ed. 185 
(1885); Philadelphia Company v. Stimson, 223 U. S. 605, 132 
Sup. Ct. 340, 56 L. ed. 570 (1912); Greene v. Louisville I. R. Co., 
244 U. S. 499, 37 Sup. Ct. 673, 61 L. ed. 1281 (1917). 

One of the methods prescribed by the National Industrial Recovery 
Act for enforcing the codes is criminal prosecutions for violations. 
National Industrial Recovery Act, Section 3(f). A court of equity 
will interfere to enjoin enforcement of an unconstitutional penal 
statute when it is necessary to do so to protect property rights against 
irreparable injury. Davis & Farnum Manufacturing Company v. 
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Los Angeles, 189 U. S. 207, 23 Sup. Ct. 498, 47 L. ed. 779 (1903) ; 
Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. Ct. 18, 49 L. ed. 
169 (1904); Philadelphia Company v. Stimson, supra; Truax v. 
Raich, 239 U. S. 22, 36 Sup. Ct. 7, 60 L. ed. 131 (1916); Fenner 
v. Boykin, 271 U. S. 240, 46 Sup. Ct. 492, 70 L. ed. 927 (1926). 
The Supreme Court of the United States held in Peterson Baking 
Co. v. Bryan, 290 U. S. 570, 54 Sup. Ct. 277, 70 L. ed. 927 (1934) 
that where one complains that regulations promulgated under legis- 
lative authority by an administrative board are unreasonable and 
oppressive, he should seek relief by applying to that board to modify 
them. Injunctive relief to restrain the enforcement of an unconsti- 
tutional statute will be refused until such administrative remedies 
as have been provided by the statute have been exhausted. Stanley 
v. Peabody Coal Co., 5 F. Supp. 612 (S. D. Ill. 1933) ; Progresswe 
Miners of America v. Peabody Coal Co. (E. D. Ill. 1934) No. 4529; 
Richmond Hosiery Mills v. Camp, 7 F. Supp. 139 (N. D. Ga. 1934). 
H. J. M. B. 


ConsTITUTIONAL LAW—Price Fixinc—Dvue Procrss—MILK 
Controt Act of NEw Yorxk.—In an action by a wholesale dealer 
in milk to enjoin enforcement of orders of the New York Milk 
Control Board fixing minimum prices payable to producers and re- 
ceivable from customers, P claimed the spread between the two 
was so small it deprived him of a return on his milk producing ma- 
chinery. Strong competition made the minimum price fixed by the 


board amount to the maximum an individual dealer could obtain 
for the sale of his milk. Held, that the Milk Control Law is consti- 
tional on the authority of Nebbia v. New York, (291 U. S. 502, 54 
Sup. Ct. 505, 78 L. ed. 605 (1934)). Petitioner in this case failed 
to allege sufficient facts to show that the price fixed amounted to a 
confiscation of property, so injunctive relief was denied. Hegeman 
Farms Corp. v. Charles H. Baldwin, 55 Sup. Ct. 100 (U. S. 1934) 
upholding 6 F. Supp. 297 (S. D. N. Y. 1934). 

The court determined that minimum prices would not be changed 
because the effect of the schedule in relation to a single individual 
is to deprive him of a profit. “The fourteenth amendment does not 
protect a business against the hazards of competition.” Public Serv- 
ice Commission of Montana v. Great Northern Utilities Co., 289 
U. S. 130, 53 Sup. Ct. 546, 77 L. ed. 1080 (1933). 

The principal case is stronger than a public utility case, since a 
public utility can charge no more than a maximum rate fixed by a 
commission, and yet is ordinarily not allowed to cease operations. 
Plaintiff here was objecting to a minimum, which would doubtless 
be raised by consent of all dealers if, with proper management, it 
precluded a profit. Yet even in public utility cases, decisions indicate 
that absence of a profit does not indicate a confiscatory or unreason- 
able rate. Public Service Commission of Montana v. Great Northern 
Utilities Company, supra; Covington and L. Turnpike Road Co. v. 
Sandford, 164 U.S. U. S. 578, 17 Sup. Ct. 198, 41 L. ed. 560 (1896). 
See £tna Insurance Co. v. Hyde, 275 U.S. 440, 48 Sup. Ct. 174, 72 
L. ed. 357 (1928); Darnell v. Edwards, 244 U. S. 564, 37 Sup. Ct. 
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701, 61 L. ed. 1317 (1917). Cf. Reagan v. Farmers Loan & Trust 
Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. ed. 1014 (1894). 

The court points out various particulars in which the allegations 
failed, leaving one to wonder if with those allegations, the decision 
might not have been otherwise. ‘ho We ee 


FEDERAL EMPLOYEES — LEAVES OF ABSENCE — COMPENSATION— 
CLAIMS OF Property IN PuBLic OrFice.—The thirty days leave of 
absence with pay, grantable to employes of the Government Printing 
Office was suspended by the Economy Act for part of the fiscal year 
1933—from July 1, 1932 to April 1, 1933; but restored thereafter 
to the extent of fifteen days per annum, cumulative from year to 
year. The petitioner, a proof reader in the Government Printing 
Office, filed a suit for mandamus to compel the Public Printer to 
grant him his customary fourteen and one-half days of earned leave 
which had been taken away under the act. The petitioner contended 
that the reduction of fifteen days per annum in his leave was beyond 
the constitutional power of Congress to make because it took from 
him, without compensation, a contractual right of property which 
had accrued to him under a prior act of Congress. Held, that a public 
office is not property within the constitutional guaranty, and the 
emoluments thereof are subject to legislative modification and con- 
trol. William Field v. Augustus E. Giegengack, Public Printer, 42 
Wash. Law Rep. 938 (App. D. C. 1934). 

“The view that public office is not property has been generally 
entertained in this country. . . . The decisions are numerous to the 
effect that public offices are mere agencies or trusts and not prop- 
erty as such. Nor are the salary and emoluments property secured 
by contract, but compensation for services actually rendered... . 
Generally speaking, the nature of the relation of a public officer to 
the public is inconsistent with either a property or a contract right.” 
In these words, Chief Justice Fuller expressed the view of the Su- 
preme Court of the United States on the question whether a public 
office was a property right. Taylor and Marshall v. Beckham, 178 
U. S. 548, 20 Sup. Ct. 890, 44 L. ed. 1187 (1900). The view that 
an officer has no property or vested right in his office has been sup- 
ported by many federal decisions. Kennard v. Louisiana, 92 U. S. 
480, 23 L. ed. 478 (1875); Foster v. Kansas, 112 U. S. 201, 5 
Sup. Ct. 8, 28 L. ed. 629 (1884) ; Wilson v. North Carolina, 169 
U. S. 586, 183 Sup. Ct. 435, 42 L. ed. 865 (1898); Pennie v. Reis. 
132 U. S. 464, 10 Sup. Ct. 149, 33 L. ed. 426 (1898); Butler v. 
Pennsylvania, 10 How. 402, 13 L. ed. 472 (U. S. 1850); Crenshaw 
v. United States, 134 U. S. 99, 10 Sup. Ct. 431, 33 L. ed. 825 (1890) ; 
Newton v. Commissioners, 100 U. S. 548, 25 L. ed. 710 (1879) ; 
Blake v. U. S., 103 U. S. 227, 26 L. ed. 462 (1880). State court 
decisions have by an overwhelming majority also supported this 
view. City of Jacksonville v. Smoot, 83 Fla. 575, 92 So. 617 (1922) ; 
People v. Coler, 173 N. Y. 103, 65 N. E. 956 (1903) ; State v. Board 
of Trustees, 121 Wis. 44, 98 N. W. 954 (1904) ; Hobbs v. Upington, 
28 Ky. L. Rep. 131, 89 S. W. 128 (1905) ; Moore v. Strickling, 46 
W. Va. 515, 33 S. E. 274 (1899) ; Attorney General v. Jochim, 99 
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Mich. 358, 58 N. W. 611 (1894); People v. Kiply, 167 Ill. 638, 49 
N. E. 229 (1897); State v. Hawkins, 44 Ohio St. 98, 5 N. E. 228 
(1886). 

There have been decisions, despite the great weight of authority 
to the contrary, that there can be a vested property right in public 
office. King v. Hunter, 65 N. C. 603 (1871); Brown v. Turner, 70 
N. C. 75 (1874); Commonwealth v. Slifer, 25 Pa. St. 23 (1855) ; 
Board v. Pritchard, 36 N. J. L. 101 (1873); Page v. Hardin, 8 B. 
Monroe 648 (Ky. 1848). These decisions, however, have been crit- 
icized as having been made under the mistaken and fallacious view 
that the common law doctrine that an office is an incorporeal heredita- 
ment applies to the United States. 2 McQuillen, Municipal Corpo- 
rations (2d. ed. 1928) § 514. 

The problem involved in the principal case is to be clearly distin- 
guished from that involved in cases where an employee sues his 
superior administrative officer for accrued leave as provided for in 
a particular statute regarding that branch of the government service. 
Barringer v. United States, 188 U. S. 577, 23 Sup. Ct. 405, 47 L. 
ed. 602 (1903); Harrison v. United States, 26 Ct. Cl. 259 (1891) ; 
Taylor v. United States, 39 Ct. Cl. 43 (1903). In those cases, the 
employee is asserting a right given him by express legislation, where- 
as in the principal and kindred cases, a contractual and property 
right is claimed. 

It follows logically from the view taken by the majority of the 
decisions, that in the absence of limitations in the organic law, all 
offices whether federal, state, or municipal, are subject to such modi- 
fication and changes as the proper authorities may deem advisable, 
regardless of the consent of the officer. Therefore, no law changing 
the compensation or any of the other emoluments of an office will 
be held unconstitutional as impairing the obligation of contracts or 
as “depriving of any property without due process.” Augusta v. 
Sweeney, 44 Ga. 463, 9 Am. Rep. 172 (1871); Commonwealth, ex 
rel., School District of City of Bethlehem v. Tice, 282 Pa. 595, 128 
Atl. 506 (1925); Boylan v. Newark, 58 N. J. L. 133, 32 Atl. 78 
(1895); Larsen v. Salt Lake City, 44 Utah 437, 141 Pac. 98 (1914) ; 
Cleveland v. Watertown, 222 N. Y. 159, 118 N. E. 500 (1917). Mr. 
Justice Hitz clearly expressed this idea in the principal case when 
he said, “If the office is not a contractual property right but a revo- 
cable privilege, leave of absence from the office can be no more.” 

R. B. 


HasBeas CorpUS—EXTENT OF REVIEW—STATUTE OF LIMITATIONS. 
—Appeal from order dismissing petition for writ of habeas corpus, 
which was sought on the ground that the offense with which petition- 
er was charged was barred by the Statute of Limitations and that 
there was no proof offered on trial that petitioner was absent from 
the jurisdiction so as to invoke the statutory provision extending 
the period in which the Statute of Limitations would ordinarily run. 
Held, that any possible error on the question whether the prosecution 
was barred is reviewable only on appeal and not by habeas corpus 
proceedings, since jurisdiction of the trial court was not affected by 
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the erroneous ruling. Capone v. Aderhold, 71 F. (2d.) 160 (C. C. 
A. 5th, 1934). Petition for certiorari denied by the United States 
Supreme Court (October 15, 1934). 

In the development of this decision, the court stressed particularly 
the fact that the error complained of as a basis for the granting of 
habeas corpus in no wise affected the jurisdiction of the lower court. 
In placing emphasis upon the jurisdiction of the trial court, the court 
had in mind the old rule of the federal courts that where the prisoner 
is held in execution on a conviction, the writ of habeas corpus ought 
not to be issued if the court had jurisdiction of the person and the 
offense. Under that rule a petition for habeas corpus calls in question 
only the jurisdiction of the court whose judgment is challenged. 
Knewel v. Egan, 246 U. S. 442, 45 Sup. Ct. 522, 69 L. ed. 788 
(1876). This general rule is followed in the state courts. People 
ex rel. Morris v. Hazard, 356 Ill. 448, 191 N. E. 54 (1934); People 
v. Harris, 266 Mich. 317, 253 N. W. 312 (1934). 

It is interesting to note, however, that the federal power of review 
on habeas corpus is not restricted in all instances to an examination 
of jurisdiction alone. In Henry v. Henkel, 235 U. S. 219, 35 Sup. 
Ct. 54, 59 L. ed. 203 (1934), the United States Supreme Court said, 
“No hard and fast rule has yet been announced as to how far this 
court will go in passing upon questions raised in habeas corpus pro- 
ceedings.” This comment was inspired by the court’s recognition of 
the fact that there are certain instances in which the federal courts 
will go beyond strict observance of a narrow rule limiting review to 
questions of pure jurisdiction. Perhaps the most comprehensive 
rule and the one which can be most generally followed is that laid 
down in U. S. ex rel. Kennedy v. Tyler, 269 U. S. 13, 46 Sup. Ct. 
1, 70 L. ed. 717 (1925). There it was expressed that the court has 
power to issue a writ of habeas corpus to inquire into the cause of 
the detention of any person asserting that he is being held in custody 
by the authority of a state court in violation of the Constitution, 
laws or treaties of the United States. The power to examine the 
record of the trial court and to weed out, determine and pass upon 
all questions involving the Constitution, laws and treaties of the 
United States is certainly a power extending beyond consideration 
of jurisdiction alone. Yet this seems to be the true rule and it is 
fully authorized by Rev. Star. § 753, 28 U. S. C. § 453 (1926) which 
provides that “The writ of habeas corpus shall in no case extend to 
a prisoner in jail unless where he is in custody . . . in violation of 
the Constitution, or of a law or treaty of the United States.” It is 
interesting to note in this connection that the Supreme Court has 
failed to lay all the stress that it might on this statute as a basis for 
such a rule as is laid down in U. S. ex rel. Kennedy v. Tyler, supra, 
though it cannot be said that the statute has been disregarded in evok- 
ing such a rule. 

Under the above stated rule of U. S. ex rel. Kennedy v. Tyler, 
supra, the Supreme Court has granted habeas corpus where rights 
or obligations of the United States under a treaty are involved. Jn 
re Mayfield, 141 U. S. 107, 11 Sup. Ct. 939, 35 L. ed. 635 (1891). 
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It has also on occasion issued the writ where the prisoner is convicted 
without due process of law. Moore v. Dempsey, 261 U. S. 86, 43 
Sup. Ct. 265, 67 L. ed. 543 (1923). Also to be separately classified 
are those cases in which the write of habeas corpus was issued on 
the ground that the judgment or order under which the petitioner 
was held was a nullity because in excess of the power of the court. 
Ex Parte Hudgings, 249 U. S. 378, 39 Sup. Ct. 337, 63 L. ed. 656 
(1919); Ex Parte Lange, 18 Wall. 163, 21 L. ed. 872 (1874). The 
question has frequently arisen as to the power of the federal courts 
to examine beyond the jurisdiction in cases wherein petitioner is 
held under state process based on state law which is in violation of the 
Federal Constitution. And the Supreme Court, relying on the author- 
ity of the language of Ex Parte Royall, 117 U. S. 241, 6 Sup. Ct. 
742, 29 L. ed. 868 (1886), has held that the court may issue the 
writ on finding the prisoner held in custody under an unconstitutional 
state statute, on the ground that an unconstitutional law is void and 
a void conviction thereunder is reviewable on petition for habeas 
corpus. Ex Parte Siebold, 100 U. S. 371, 25 L. ed. 717 (1879). 
But later decisions of that court have failed to take such a position 
and have refused to grant the writ in like cases. Glasgow v. Moyer, 
225 U. S. 420, 32 Sup. Ct. 753, 56 L. ed. 1147 (1912); Markuson 
v. Boucher, 175 U. S. 184, 20 Sup. Ct. 70, 44 L. ed. 124 (1899). 
Those cases involving interference by state authorities with the au- 
thority and operations of departments of the federal government 
are spoken of in Ex rel. Kennedy v. Tyler, supra, as cases of an 
exceptional nature involving peculiar urgency, and the writ of habeas 
corpus has been granted under such circumstances. Boske v. Com- 
ingdore, 177 U. S. 459, 20 Sup. Ct. 701, 41 L. ed. 846 (1900); Jn 
re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. ed. 55 (1890). 

It is very necessary to note that Ex Parte Royall, supra, the case 
which laid the basis for a federal scope of habeas corpus review ex- 
tending beyond questions of jurisdiction alone, stated the above classes 
of cases to be matters only within the power and not the duty of 
the court to review. The rule that case evoked left within the dis- 
cretion of the court, when such issues were presented, the power to 
grant the writ of habeas corpus or to leave the party to his remedy 
by writ of error. The Supreme Court has consistently adhered to 
the proposition that the power to release on habeas corpus is not 
unqualified but must be exerted in the exercise of a sound discretion 
limited by the doctrine of policy that the due and orderly administra- 
tion of justice in a state court is not to be thus interfered with save 
in cases where exceptional circumstances of peculiar urgency are 
shown to exist. U. S. ex rel. Kennedy v. Tyler, supra; Goto v. Lane, 
149 U. S. 393, 47 Sup. Ct. 525, 68 L. ed. 1070 (1924); In re Fred- 
erich, 149 U. S. 70, 13 Sup. Ct. 793, 37 L. ed. 653 (1893); In re 
Loney, 134 U. S. 372, 10 Sup. Ct. 584, 33 L. ed. 949 (1890). The 
federal courts have carefully observed this restriction and, in the 
absence of peculiar circumstances and exceptional urgency, have 
left the petitioner to whatever remedy he might have by writ of error. 

B. B. G. 
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INTERNATIONAL LAW — TREATIES — ADMIRALTY—LIABILITY OF 
SHIPOWNER FOR FAILURE OF VESSEL TO Give A1w.—The plaintiff, 
a citizen of the United States, brought an action at law in the Dis- 
trict Court, Southern District, New York, against an Italian corpo- 
ration which owned and operated the steamship Conte BIANCAMANO. 
The complaint alleged that the plaintiff was adrift on the high seas 
in a disabled motor boat, without gasoline and without food, and 
that the defendant’s steamship passed within hailing distance, and 
although recognizing the plight of the plaintiff, and although sig- 
nalled, defendant’s servants refused to heed and stop and render aid, 
although they could have done so without peril to themselves or 
their vessel. The plaintiff was adrift for two days and was rescued 
by a Coast Guard cutter. As a result of the defendant’s failure to 
render aid, the plaintiff suffered permanent physical injuries for 
which, together with the attendant pain and subsequently incurred 
medical expenses, he demanded damages. From a judgment dis- 
missing, on motion, plaintiff’s complaint because of a declaration in 
the INTERNATIONAL SALVAGE TREATY, that, the owner of the ship 
incurs no liability if the master fails to rescue persons found in dis- 
tress, plaintiff appeals. Held, that plaintiff had failed to prove that 
the master’s breach of duty is imputable to his employer; that the 
absence of precedent and the declaration of Article 11 of the Inter- 
national Salvage Treaty against liability on the part of the owner 
stood in the way of the plaintiff; that as a declaration of the views 
of the great maritime nations the treaty needs no “implementation” 
by legislation; that the court was not at liberty to make new law in 
the face of that declaration. Warshauer v. Lloyd Sabaudo S. A., 71 
F. (2d) 146 (C. C. A. 2d, 1934). Petition for writ of certiorari 
denied. Warshauer v. Lloyd Sabaudo S. A., U. S. Supreme Court 
No. 393, 2 U. S. Law Week 41 (U. S. 1934). 

Both the United States and Italy are parties to the INTERNATIONAL 
SALVAGE TREATY which was drafted by representatives of more 
than twenty nations, meeting at Brussels in 1910. 37 Srar. L. 1658, 
1672. Articles 11 and 12 of the treaty relate to this action and read 
as follows: “Article II. Every master is bound, so far as he can 
do so without serious danger to his vessel, her crew and passengers, 
to render assistance to everybody, even though an enemy, found at 
sea in danger of being lost. 

“The owner of the vessel incurs no liability by reason of contra- 
vention of the foregoing provision. Article 12. The High Contract- 
ing Parties whose legislation does not forbid infringements of the 
preceding article bind themselves to take or to propose to their re- 
spective legislatures the measures necessary for the prevention of 
such infringements. .. .” The Treaty was ratified by the United 
States and the Congress passed legislation in fulfillment of the obli- 
gation imposed by article 12 of the treaty. Section 2 of the Act of the 
Act of Aug. 1, 1912 (37 Strat. L. 242) provides as follows: “Sec. 
2. That the master or person in charge of a vessel shall, so far as 
he can do so without serious danger to his own vessel, crew, or pas- 
sengers, render assistance to every person who is found at sea in 
danger of being lost; and if he fails to do so, he shall, upon con- 
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viction, be liable to a penalty of not exceeding $1,000 or imprison- 
ment for a term not exceeding two years, or both.” 

The plaintiff contended that the declaration in Article 11 that the 
shipowner ‘incurs no liability by reason of contravention’ of the 
master’s obligation to render assistance refers only to criminal libility 
of the owner, and that the enactment of a criminal statute for the pro- 
tection of a class creates a right of civil action in a member of the 
class who is caused harm by an infraction of the statute. 

The general question—whether an injury caused by the defendant 
while violating a statute is actionable per se is a troublesome one, 
open to much argument, and not yet settled by any generally accepted 
principle. (1911) 6 ILL. L. Rev. 350. The law is in some confusion 
on the question of whether the violation of a criminal statute or or- 
dinance makes the wrongdoer civilly responsible to a party injured. 
It is common, at least in the case of statutes, to treat the question of 
construction as based on an inquiry into the probable purpose of the 
statute with reference to private individuals—whether it was enacted 
for their benefit and was intended to give them a right of action. 
Thayer, Public Wrong and Private Action (1914) 27 Har. L. REv. 
317. Cf. Billig, Fridinger, and Herrick, Employe’s Suit for NRA 
Code Wages (1934) 3 Gro. Wasu. L. Rev. 1. 

A disregard of the command of the statute is a wrongful act, and 
where it results in damage to one of the class for whose especial 
benefit the statute was enacted, the right to recover the damages 
from the party in default is implied. Texas and Pac. Ry. Co. v. 
Rigsby, 241 U. S. 33, 39, 36 Sup. Ct. 482, 60 L. ed. 874 (1915). 

The Circuit Court of Appeals passed by as unnecessary to the 
decision the interesting problem of whether the common law or the 
law of the sea recognizes the existence of a legal duty coextensive 
with the universally admitted moral duty to rescue a stranger from 
peril, when this can be done without risk to the one called upon for 
help. It seems that the court could have disregarded the lack of 
specific precedent and recognized that the maritime law is not in- 
capable of growth by judicial decision no less than the common law. 
Cain v. Alpha S. S. Corp., 35 F. (2d) 717 (C. C. A. 2d 1929). 
The maritime law extends to mariners a protection greater than is 
afforded by the general rules of common law to those employed in 
service upon the land. Harris v. Pennsylvania Railroad Co., 50 F. 
(2d) 866, 868 (C. C. A. 4th, 1931). Congress did not mean that 
the standards of legal duty must be the same by land and sea. Cortes 
v. Baltimore Insular Line, 287 U. S. 365, 53 Sup. Ct. 173, 77 L. 
ed. 367 (1932). 

In view of the express provisions of the second paragraph of 
article 11 of the INTERNATIONAL SALVAGE TREATY in which it states 
that the owner of the vessel incurs no liability by reason of contra- 
vention of the provisions of article 11 by the master of the vessel it 
seems that the court correctly dismissed the plaintiff’s action, even 
though the law of the sea is more liberal in recognizing the existence 
of a legal duty to rescue a stranger from peril than is the common 
law with respect to acts occurring on land. F, X. MclI. 
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INTERSTATE COM MERCE—CONSERVATION—NATIONAL INDUSTRIAL 
REcOvERY LEGISLATION.—Under Section 9 (c) of the National In- 
dustrial Recovery Act (48 Stat. L. 105), “The President is author- 
ized to prohibit the transportation in interstate and foreign commerce 
of petroleum and the products thereof produced or withdrawn from 
storage in excess of the amount permitted to be produced or with- 
drawn from storage by any state law or valid regulation or order 
prescribed thereunder, by any board, commission, officer, or other 
duly authorized agency of a state. Any violation of any order of 
the President issued under the provisions of this subsection shall 
be punishable by a fine of not to exceed $1,000, or imprisonment 
for not to exceed six months, or both.” Such transportation was 
prohibited by Executive Order Number 6204, Signed July 11, 1933. 
Certain gasoline, alleged to have been refined partly from petroleum 
produced in contravention of the laws of Texas, after passing through 
several hands, was obtained by the defendant, a bona fide purchaser, 
who transported it from Texas to New Jersey. The United States 
petitioned for an injunction to restrain the defendant from landing 
the gasoline, or otherwise disposing of it. Held, that the government 
did not make out a sufficient case under the statute by showing that 
a portion of the oil purchased was illegally produced; and that the 
bona fide purchaser had transported the oil in interstate commerce. 
United States v. Republic Oil Refining Co. and United States v. 
Hartol Products Corporation, D. C. N. J]. Nos. 4978 and 4979; Pren- 


- 


tice Hall, Trade and Industrial Service, § 8462. 


The recent decision of the United States Supreme Court on Janu- 
ary 7, 1935, in the cases of Panama Refining Company v. Ryan, and 
Amazon Petroleum Corporation v. Archie D. Ryan, Nos. 135 and 
260, October Term, 1934, has declared Section 9(c) of the National 
Industrial Recovery Act to be unconstitutional. It should be noted, 
however, that this decision is reached on grounds of an unconsti- 
tutional delegation of powers to the President without sufficient limi- 
tations and definition of policy. This is not a decision upon the 
validity of the Petroleum Code, nor upon the power of Congress, 
by proper enactment, to prohibit the transportation in interstate com- 
merce of oil which has been illegally produced under the provisions 
of state laws. On page seven of the opinion the court says, “... We 
express no opinion as to the interpretation or validity of the pro- 
visions of the Petroleum Code.” And again on page eight, “Sec- 
tion 9(c) is assailed upon the ground that it is an unconstitutional 
delegation of legislative power. . . . Assuming for the present pur- 
pose, without deciding, that the Congress has power to interdict the 
transportation of that excess in interstate and foreign commerce, the 
question whether that transportation shall be prohibited by law is 
obviously one of legislative policy.” The court holds that since the 
President is empowered to prohibit the transportation of so-called 
“hot oil” in interstate commerce, without any preliminary finding, 
but merely as he sees fit to do so or not, the delegation is unconsti- 
tutional. Justice Cardozo dissents on the ground that the Act has 
supplied a standard and the exact nature of the act to be done by the 
President and the means by which it is to be accomplished. On page 
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two of the dissent he says, “I deny that such a standard is lacking 
in respect of the prohibitions permitted by this section when the Act 
with all its reasonable implications is considered as a whole... . 
There has been no grant to the Executive of any roving commission 
to inquire into evils and then, upon discovering them, do anything 
he pleases. His act being thus defined, what else must he ascertain 
in order to regulate his discretion and bring the power into play ?” 

Although the prohibition of the transportation of “hot oil” in in- 
terstate commerce is, for the time being, removed by this decision, in 
the light of current legislative policy, with the ends of conservation 
of a valuable natural resource and the economic recovery of the 
nation to be served, it is highly probable that the Congress will enact 
some substitute measure to accomplish the same result. The way has 
been specifically left open by the court for such legislation. If and 
when such action is taken, the questions of the power of Congress to 
prohibit interstate commerce and of the rights of the bona fide pur- 
chaser of commodities involved in such commerce immediately as- 
sume the greatest importance. 

The absolute prohibition by Congress of specific articles and per- 
sons in interstate commerce is not novel, and such legislation has re- 
peatedly received the sanction of the courts. The prohibition of the 
transportation of diseased live stock in interstate commerce has been 
upheld. Ried v. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 47 L. ed. 
108 (1902). The White Slave Traffic Act which prohibited and 
penalized the transportation of women in interstate commerce for 
immoral purposes was declared constitutional. Hoke v. United 
States, 227 U. S. 308, 33 Sup. Ct. 281, 57 L. ed. 523 (1913) ; Cami- 
nettt v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 L. ed. 442 
(1917). It was within the power of Congress to prohibit the trans- 
portation in interstate commerce of pictorial representations of prize 
fights designed for public exhibition. IWeber v. Freed, 239 UV. S. 
325, 36 Sup. Ct. 131, 60 L. ed. 308 (1915). Congress may prohibit 
the transportation of intoxicating liquors into a state which prohibits 
the sale thereof. Clark Distilling Co. v. Western Maryland Railway 
Co., 242 U. S. 311, 37 Sup. Ct. 180, 61 L. ed. 326 (1917). Con- 
gress may prohibit the movement of lottery tickets in interstate com- 
merce. Lottery Case, Champion v. Ames, 188 U. S. 321, 23 Sup. 
Ct. 321, 47 L. ed. 492 (1903). The power of Congress to prohibit 
the transportation in interstate commerce of articles which would 
deceive or injure the purchasers was upheld. WHipolite Egg Co. v. 
United States, 220 U. S. 45, 31 Sup. Ct. 364, 55 L. ed. 364 (1911). 

These cases proceed upon the theory that the Congress has power 
to prohibit the transportation in interstate commerce of articles which 
may cause the spread of immorality, dishonesty, or some other evil 
to the people of the receiving state. The absence of such an element 
in the Federal Child Labor Law resulted in its being declared un- 
constitutional. Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 
529, 62 L. ed. 1101 (1918). That portion of the Hepburn Act of 
June 29, 1906, which prohibited the transportation, in interstate com- 
merce, by carriers of articles manufactured, mined, etc., by them- 
selves, however, was held constitutional. United States ex rel. Atty. 
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General v. Delaware & H. Co., 213 U. S. 366, 29 Sup. Ct. 527, 53 
L. ed. 836 (1909). 

While in upholding the constitutionality of the Motor Vehicles 
Transportation Act (41 Stat. L. 324) which prohibited and penal- 
ized the transportation of stolen motor vehicles, with knowledge, in 
interstate commerce, the court stated the general requirement of a 
harmful result to the people of the receiving state, it said, “Congress 
may properly punish such interstate transportation by anyone with 
knowledge of the theft, because of its harmful result and its defeat 
of the property rights of those whose machines against their will are 
taken into other jurisdictions.” ' 

The mischief sought to be overcome in the present legislation, how- 
ever, is infested with evil not only to the people of both the states of 
origin and destination but also to the people of all the other states 
as well. The depletion of national resources and the national eco- 
nomic recovery are truly national matters. The states may constitu- 
tionally prorate the production of oil. Corporation Commission of 
the State of Oklahoma v. Champlin Refining Co., 286 U. S. 210, 52 
Sup. Ct. 559, 76 L. ed. 1062 (1932); T. C. Henderson v. Railroad 
Commission, 56 F. (2d) 218 (W. D. Texas 1932). For a complete 
discussion of oil proration see note (1934) 2 Gro. Wasu. L. Rev. 
474. See also, (1934) 2 Geo. Wasnu. L. Rev. 249; (1933) 1 Geo. 
Wasu. L. Rev. 399. It would seem that Congress might prohibit 
the transportation of such harmful overproduction in interstate com- 
merce. 

The general policy of the law in dealing with the transfer of chat- 
tels is to permit the owner to recover them from bona fide purchasers. 
1 Witutston, SALEs (2d ed.) § 311; Dame v. Baldwin, 8 Mass. 
518 (1812); Untrorm Sates Act, § 23. There are, however, a 
number of situations in which the balancing of conflicting interests 
has led to a contrary result. The owner may be estopped from as- 
serting his claim. Boice v. Finance and Guaranty Corporation, 120 
Va. 563, 91 S. E. 740 (1920). In England, the bona fide purchaser 
is protected where he buys in the open market. Sale of Goods Act, 
§ 22 (1). But this rule has never been taken over into the law of 
this country. See Note (1928) 27 Micu Law Rev. 218. Where 
the owner places the goods in the hands of a third party under such 
circumstances as to indicate apparent ownership or apparent author- 
ity to sell in that person, the bona fide purchaser is protected. Nixon 
v. Brown, 57 N. H. 34 (1876); Heath v. Stoddard, 91 Me. 499, 40 
Atl. 547 (1898). In addition, some jurisdictions have factor’s acts 
which protect the bona fide purchaser. See Voip, Sates, § 124. It 
should be noted, however, that in these cases where the bona fide 
purchaser is given a greater degree of protection, he is favored, not 
because his position is stronger than in the general case of chattels, 
but because the special circumstances involved weaken the position 
of the owner, and the balance, in the weighing of interests, is thus 
shifted toward the bona fide purchaser. 

The bona fide purchaser of a negotiable document of title to chat- 
tels is protected where the owner has entrusted the document to a 
third party. Unrirorm Sares Act, §§ 32 and 38. But a thief or 
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finder of such a document may not pass good title thereto, and thus 
defeat the property interest of the owner. Shaw v. Railroad, 101 
U. S. 557, 25 L. ed. 892 (1879). An amendment to §§ 32 and 38 of 
the Unirorm SAEs Act, however, has been proposed by the Com- 
missioners on Uniform State Laws (1922) which would remove 
this requirement of an intrusting by the owner. Furthermore, where 
such a document of title is invalid at its inception, the bona fide pur- 
chaser is not protected. Jnsurance Co. v. Kiger, 103 U. S. 352, 26 
L. ed. 433 (1880). But see Commercial National Bank of New 
Orleans v. Canal-Louisiana Bank and Trust Co., 239 U. S. 520, 36 
Sup. Ct. 194, 60 L. ed. 417 (1916), where apparent ownership of 
the wrongdoer was held to inject life into a warehouse receipt which 
was invalid in its inception. 

In the case of negotiable instruments such as bills of exchange, 
promissory notes, and checks, the policy of the law is very strong in 
favor of the bona fide purchaser or holder in due course. UNIFORM 
NEGOTIABLE INSTRUMENTS Law, § 57. But even here, where the 
instrument is invalid or illegal in its inception, the holder in due 
course is not protected. Twentieth Street Bank v. Jacobs, 74 W. Va. 
525, 82 S. E. 320 (1914); Unirorm NEGOTIABLE INSTRUMENTS 
Law. § 23. 

Similarly, where there are strong considerations of policy in the 
general welfare, the innocent purchaser is not protected. 

Where a statute (13 Strat. L. 223) provided for the forfeiture 
of distilled spirits which were removed from warehouses without 
proper bond, spirits illegally removed and mixed with other spirits 
properly removed were attached in the hands of a bona fide purchaser 
and a forfeiture was declared on an amount proportionate to the 
amount improperly removed. The Distilled Spirits, 11 Wall. 356, 
20 L. ed. 167 (U. S. 1870). Other statutes providing for forfeitures 
have been interpreted to extend to the goods in the hands of bona 
fide purchasers. United States v. 1960 Bags of Coffee, 8 Cranch 
398, 3 L. ed. 602 (U. S. 1814). But see United States v. Grundy, 
3 Cranch 338. A materialman’s lien has been held to be extinguished 
by the operation of a forfeiture statute. United States v. One Durant 
Touring Car, 2 F. (2d) 478 (W. D. Tex. 1924). But see The St. 
Jago de Cuba, 9 Wheaton 416, 6 L. ed. 122 (U. S. 1824). 

A like severity is shown toward innocent parties in interpreting 
statutes providing for penalties. THe Foop CoNnsrervaTion Act 
(U. S. Comp. St. Ann. Supp. 1919, § 3115 % a and g) provided 
for penalties for violation, and in many cases arising thereunder it 
was held that in consideration of the purpose of the statute, the in- 
tent was to make contracts in violation of the Act void. Morris 
Adler & Co. v. Jones & Co., 208 Ala. 481, 94 So. 816 (1922); Neil 
v. Utah Wholesale Grocery Co., 61 Utah 22, 210 Pac. 201 (1922). 
But see W. H. Goff Co. v. Lamborn & Co., 281 Fed. 613, (C. C. A. 
5th, 1922); Bell v. Lamborn, 2 F. (2d) 205, (C. C. A. 4th, 1924). 
Where a statute provided for a penalty for the conduct of a lewd 
house, a merchant who sold supplies therefore with knowledge of 
the purpose was not allowed to recover the purchase price. Harris 
v. Barfield Music House, 18 Ga. App. 444, 89 S. E. 592 (1916). To 
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similar effect were Reed v. Brewer, 90 Texas 144, 36 S. W. 99, aff'd 
in 37 S. W. 418; Standard Furniture Co. v. VanAlstine, 22 Wash. 
670, 62 Pac. 145 (1900). 

The matter of confusion which is involved in the principal case 
need give little concern. It is established in this country that where 
the goods of one have been mixed with those of another, even by a 
wilful wrongdoer, the mass may be separated and proportionate 
amounts alloted to the claiming parties. Somers v. Kane, 168 Minn. 
420, 210 N. W. 287 (1926). A number of courts work a forfeiture 
on the wrongdoer and award the whole to the innocent party. Beach 
v. Schmiltz, 20 Ill. 185 (1858). The former rule has been applied 
by the United States Supreme Court in the case of a forfeiture, The 
Distilled Spirits, supra. It is thus evident that the action in the prin- 
cipal case need not fail for want of a reasonably definite subject 
matter. 

With the exception of The Distilled Spirits, supra, these cases 
treat of matters collateral to the issue in the principal case, but they 
are presented to show a general policy of the law to impute the taint- 
ure of illegality to transactions and to goods in those cases where 
the conflicting rights of the parties require a balancing of interests 
on a basis of preservation of property or of paramount policy in 
the public interest, whatever rights of third parties, innocent or guilty, 
may have attached. The cases which have declared forfeitures of 
property even against innocent parties have almost universally con- 
sidered the purpose of the statute in question and have been willing 
to mete out individual hardship in the interest of the greater common 
good. United States v. 1960 Bags of Coffee, supra. The same tend- 
ency to enlarge upon the literal meaning of the statutes has been 
shown in interpretations of statutes providing for penalties. Morris 
Adler & Co. v. J. E. Jones & Co., supra; Neil v. Utah Wholesale 
Grocery Co., supra. 

The same impelling interests are present in the principal case. 
The fundamental purpose of Congress in authorizing the President 
to prohibit the transportation of “hot oil” in interstate and foreign 
commerce was to aid the States in their efforts to conserve the nat- 
ural resources of the country, to which was added the motive of 
action to aid the economic recovery of the country. To remove the 
means of enforcing a prohibition on the transportation of hot oil 
is virtually to abrogate such an action of Congress. To remove the 
tainture of the product when it reaches the hands of a bona fide 
purchaser is to open the door to colorable sales and, for practical pur- 
poses, to remove the means of enforcing the act. 

There is much to be said for the justice of the cause of the in- 
dividual bona fide purchaser. See Dissent in United States v. 1960 
Bags of Coffee, supra. ‘The principal case puts it squarely up to 
the courts to decide between enforcement of such an Act of Congress 
in the interest of the country in general, or the interest of the in- 
dividual bona fide purchaser which must inevitably result in practical 
abrogation of this federal conservation measure. W. E. M. 
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MERCHANT Marine Act or 1920—SEAMEN—DEFINITION OF 
SEAMAN WITHIN MEANING OF THE Act.—The master of a tug- 
boat met his death on the Ohio River, through the negligence of a 
pilot employed to navigate the tug. Personal representative brought 
an action against the owner of the tug under the Merchant Marine 
Act of 1920, § 33, 41 Star. L. 1007, 46 U. S. C. § 688 (1926), for 
recovery of damages. This Act gives to “any seaman” injured in 
the course of his employment, and in case of the death of such sea- 
man to his personal representatives, a cause of action similar to that 
given by the statutes of the United States to railway employees. The 
trial court and Missouri Supreme Court decided that the master of 
a vessel was not a seaman within the meaning of the statute. The 
case came to the United States Supreme Court on certiorari. Held, 
that the master is a seaman within the meaning of the statute. 
Warner v. Goltra, 55 Sup. Ct. 46 (U. S. 1934), rev’g 67 S. W. (2d) 
47 (Mo.). 

The Act of 1920 amended Section 20 of the Act of 1915, which 
was aimed at the fellow-servant rule in its application to torts upon 
navigable waters. The Act of 1915 provided that “in any suit to 
recover damages for any injury sustained on board vessel or in its 
service seaman having command shall not be held to be fellow-serv- 
ants with those under their authority.” Under this Act it was held 
that masters were of the genus “seamen.” Chelentis v. Luckenback 
S.S. Co., Inc., 247 U. S. 372, 38 Sup. Ct. 501, 63 L. ed. 309 (1918). 

Other contexts are held to exclude the master or even an officer 
when the word “seamen” is used. R. S. § 4530, as amended by § 31 
of the Merchant Marine Act of 1920 (46 U. S. C. § 597), 46 U. S. 
C. §§$ 564, 568, 592, 594, 597, 650, reénacting R. S. §§ 4511, 4515, 
4517, 4525, 4527, 4530, 4561. 

Cases in accord with the principal decision are: The Balsa, 10 F. 
(2d) 408 (C. C. A. 3d, 1926); Van Lier v. Dord, Fed. Cas. No. 
16862, 28 Fed. Cas. 1034 (S. D. N. Y. 1851); The Burns Bros., 29 
F. (2d) 855 (E. D. N. Y. 1928). A mate, acting as a master, was 
allowed to recover on the theory that he retained his status as a mate, 
and that a mate was a “seaman.” The George, Fed. Cas. No. 5329, 
10 Fed. Cas. 205 (Mass. 1832). Ina similar case to The George, a 
New York District Court, while holding a person employed to per- 
form duties of master of a barge, but who was not the enrolled mas- 
ter, was not a master and hence was a “seaman,” stated that had 
the person injured been the enrolled master, he could not have re- 
covered. The Chicago, 235 Fed. 538 (E. D. N. Y. 1916). 

The question of whether stevedores and longshoremen are “sea- 
men” within the meaning of the Act, has been the cause of consider- 
able difference of opinion. Stevedores employed in maritime work 
on navigable waters and performing service formerly rendered by 
the ship’s crew, were held to be seamen. International Stevedoring 
Co. v. Haverty, 272 U. S. 50, 48 Sup. Ct. 19, 71 L. ed. 157 (1926) ; 
Uravic v. F. Jarka Co., 282 U. S. 234, 51 Sup. Ct. 111, 75 L. ed. 
312 (1930). A stevedore engaged in unloading a British ship was 
held to be a “seaman.” Ranstrom v. International Stevedoring Co., 
152 Wash. 332, 277 Pac. 992 (1929). A similar decision was ren- 

9 
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dered by the same court in a case of a stevedore unloading a French 
ship. McGinn v. North Coast Stevedoring Co., 149 Wash. 1, 270 
Pac. 113 (1928). Other cases holding stevedores to be seamen are: 
Lloyd v. T. Hogan & Sons, 219 N. Y. Supp. 750, 128 Misc. Rep. 
665 (1927); Tuccillo v. John T. Clark & Son, 104 N. J. Eq. 664, 
139 Atl. 58 (1927) ; Hammond Lumber Co. v. Sandin, 17 F. (2d) 
760 (C. C. A. 9th, 1927) ; Baltimore and Ohio Ry. Co. v. Zahrobsky, 
68 F. (2d) 454 (C. C. A. 4th, 1934); W. J. McCahan Sugar Refin- 
ing Co. v. Stoffel, 41 F. (2d) 651 (C. C. A. 3d, 1930). A stevedore 
injured on a German steamship, however, was held not to be a “sea- 
man” within the meaning of the Act of 1920. Resigno v. F. Jarka 
Co., 248 N. Y. 225, 162 N. E. 13 (1928). Other cases holding that 
stevedores are not “seamen” are: Cassil v. U. S. Emergency Fleet 
Corp., 253 Fed. 627 (C. C. A. 9th, 1923); Johnson v. American- 
Hawaiian S. S. Co., 14 F. (2d) 534 (W. D. Wash. 1926); Yaconi 
v. Brady & Gioe, 246 N. Y. 300, 158 N. E. 876 (1927). 

Longshoremen apparently have had the same trouble as regards 
their status as “seamen.” A few cases have decided that they were 
entitled to that status. The Richelieu, 27 F. (2d) 960 (Md. 1928) ; 
Jamison v. Encarnacion, 281 U. S. 635, 50 Sup. Ct. 440, 74 L. ed. 
1082 (1930); W.J. McCahan Sugar Refining Co. v. Stoffel, supra; 
Carrington v. Panama Mail S. S. Co., 241 N. Y. Supp. 347, 136 
Misc. Rep. 850 (1929). Others declare that longshoremen are not 
entitled to the benefits of the Act of 1920. C. Flanagan & Sons v. 
Carken, 11 S. W. (2d) 392 (C. C. A. 5th, 1928). Still others hold 
that longshoremen since 1927 have been excluded from the benefits 
of the Act of 1920, and are now compensated under the Longshore- 
men’s and Harbor Workers’ Compensation Act. Chap. 509, 44 Srar. 
L. 1424, 33 U. S. C. §§ 901 to 950. See Nogueira v. N. Y., N. H. 
and H. R. Co., 281 U. S. 128, 50 Sup. Ct. 303, 74 L. ed. 758 (1930). 

The difference in decisions regarding longshoremen and stevedores 
seemingly may be reconciled on the theory that when the unloading 
or loading is taking place from one vessel to another while on navi- 
gable waters, persons employed during that process are seamen; and 
when the vessel is being loaded or unloaded while tied up to the 
wharf, they are not so classified. Nevertheless, many of the cases 
are not reconcilable in this way. 

The term “seamen” has been held to include a bartender. The J. 
S. Warden, 175 Fed. 314 (S. D. N. Y. 1910). A muleteer, perform- 
ing services as a watchman. The Baron Napier, 249 Fed. 126, 161 
C. C. A. 178 (C. C. A. 4th, 1918). A watchman employed during 
a voyage. Grimberg v. Admiral Oriental S. S. Line, 300 Fed. 619 
(W. D. Wash. 1924); but see Pacific American Fisheries v. Hoof, 
291 Fed. 306 (C. C. A. 9th, 1923). A wireless operator. The Buena 
Ventura, 243 Fed. 797 (S. D. N. Y. 1916). A diver, who was a 
member of a crew of a scow occupied as a floating derrick with 
hoisting engine, and engaged in the wrecking business. De Gaetano 
v. Merritt & Chapman D. & W. Co., 196 N. Y. Supp. 573, 203 App. 
Div. 259 (1922). A ship carpenter who was engaged in repairing a 
scow on dry dock upon navigable waters. Rogosich v. Union Dry 


Dock & Repair Co., 67 F. (2d) 377 (C. C. A. 3d, 1933); but see 
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Maleeny v. Standard Shipbuilding Corp., 237 N. Y. 250, 142 N. E. 
602 (1923). A cook. Allen v. Hallet, Fed. Cas. No. 223, 1 Fed. 
Cas. 472 (S. D. N. Y. 1849). A cooper. U.S. v. Thompson, Fed. 
Cas. No. 16492, 28 Fed. Cas. 102, 1 Sumn. 168 (Mass. 1932). A 
third officer engaged in preparing the ship for sea. U.S. v. Lind- 
gren, 28 F. (2d) 725 (C. C. A. 4th, 1928). Engineers operating 
dredging apparatus on seagoing barges. City of Los Angeles v. 
United Dredging Co., 14 F. (2d) 364 (C. C. A. 9th, 1926). A la- 
borer in the hold of a vessel, assisting in unloading sugar. American 
Sugar Refining Co. v. Nassif, 45 F. (2d) 321 (C. C. A. Ist, 1930). 
The broad test of “who is a seaman” which has been applied by 
many courts, as stated with apparent approval by the opinion of the 
principal case, is: “A seaman is a mariner of any degree, one who 
lives his life upon the sea. It is enough that what he does affects 
the operation and welfare of the ship when she is upon a voyage.” 
It would seem that were this rule applied in all cases, the Act of 
1920 would not include longshoremen and stevedores. R. A. T. 


Municipal CoRPORATION—OFFICERS—DE Facto anp Dr JurE— 
Va.ipity oF Bonps Issuep By De Facto Orricers.—In 1929 the 
town charter of Carolina Beach, North Carolina, was amended by 
the legislature so as to provide that property owners would be the 
qualified electors of the town officers. The town officers elected after 
this amendment voted a bond issue. Smith, who did not own any 
property, brought suit to restrain the issuance of the bonds and to 
have them declared null and void because the town had no duly 
elected and qualified officers. Held, that the election law is uncon- 
stitutional, but the officers are de facto officers whose authority can- 
not be questioned except in a direct proceeding, and as the official 
acts of such de facto officers are binding upon the public and third 
parties, the bonds will be valid obligations of the municipality. Smith 
v. Town of Carolina Beach, 175 S. E. 313 (N. C. 1934). 

In this case the offices were de jure, and the officers issuing the 
bonds appear to come within the fourth classification of de facto offi- 
cers as defined in the leading case of State v. Carroll, 38 Conn. 449, 
9 Am. Rep. 409 (1871). The definition is that “An officer de facto 
is one whose acts, though not those of a lawful officer, the law upon 
principles of policy and justice will hold valid, so far as they in- 
volve the interests of the public and third persons, whose duties of 
the office are exercised: 


“1. Without a known appointment or election, but under such cir- 
cumstances of reputation or acquiescence as were calculated to in- 
duce people without inquiry to submit to or invoke his action, sup- 
posing him to be the officer he assumed to be. 

“2. Under color of a known and valid appointment or election, 
but where the officer has failed to conform to some precedent re- 
quirement or condition, as to take an oath, give a bond, or the like. 

“3. Under color of a known election or appointment, void because 
the officer was not eligible or because there was a want of power in 
the electing or appointing body, or by reason of some defect or ir- 
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regularity in its exercise, such ineligibility, want of power, or defect, 
being unknown to the public. 

“4. Under color of an election or appointment by or pursuant to a 
public unconstitutional law, before the same is adjudged to be such.” 

Where no de jure office exists, there is high authority for the doc- 
trine that in such case there cannot be a de facto officer. Norton v. 
Shelby County, 118 U. S. 426, 6 Sup. Ct. 1121, 30 L. ed. 178 (1886). 
There are a number of cases, however, which have denied that this 
doctrine applies to the acts of one who assumed to fill an office pur- 
porting to have been created by an unconstitutional statute, before 
its unconstitutionality has been judicially declared. Gildemeister v. 
Lindsay, 212 Mich. 299, 180 N. W. 633 (1920); Burt v. Winona & 
St. P. R. Co., 31 Minn. 472, 18 N. W. 285, 289 (1884); Lang v. 
Bayonne, 74 N. J. L. 455, 68 Atl. 90, 15 L. R. A. N. S. 93 and note 
(1907) ; State v. Gardner, 54 Ohio 24, 42 N. E. 999 (1896). 

Compare with the above the question of the de facto existence of 
a municipal corporation itself. Where no law exists authorizing de 
jure municipal corporations, a de facto corporation cannot exist. 
City of Guthrie v. Wylie, 6 Okla. 61, 55 Pac. 103 (1896). Where 
the act creating a municipal corporation is unconstitutional, it has 
been held that a de facto corporation cannot exist. Brandenstein v. 
Hoke, 101 Cal. 131, 35 Pac. 562 (1894); Wéinneconne v. Winne- 
conne, 111 Wis. 10, 86 N. W. 589 (1901). But see Ashley v. Presque 
Tsle County, 8 C. C. A. 455, 60 Fed. 55 (C. C. A. 6th, 1893) ; Riley 
v. Garfield Township, 54 Kan. 463, 38 Pac. 560, 58 Kan. 299, 49 
Pac. 85 (1894); State ex rel. Attorney General v. Dover, 62 N. J. 
L. 138, 41 Atl. 98 (1898); Albuquerque v. Water Supply Co., 24 
N. M. 368, 174 Pac. 217 (1918). In these latter cases, and especially 
in Albuquerque v. Water Supply Co., the public interest is given such 
weight as to require that de facto existence be given a municipal cor- 
poration acting under color of right, even though the statute be un- 
constitutional. It is said that otherwise “chaos and disorder, con- 
fusion, and endless litigation would result.” 

In refusing to restrain issuance of the bonds, the court in the prin- 
cipal case did not make the distinction sometimes drawn between a 
situation where the suit is to restrain future issuance of invalid bonds, 
and a situation where the suit is to question the validity of bonds 
already issued. The first-mentioned situation should require stricter 
construction as to the validity of the bonds. Stern v. Fargo, 18 N. 
D. 289, 122 N. W. 403 (1909). The result reached by the court 
probably is correct, however. Here again the public interest is the 
main consideration, and since, as indicated above, that interest has 
been accorded such weight by the courts as to lead them to decree 
de facto existence of a municipal corporation created by an uncon- 
stitutional statute, certainly it should be given sufficient weight as to 
enable a de facto officer of a de jure municipal corporation to carry 
out the necessary business of the corporation unhampered by col- 
lateral attack. His acts, whether completed and past, or contem- 
plated for the future, should be subject to attack only by the state 
in a direct proceeding. G. M. P., Jr. 





RECENT CASES , 267 


MunicipAL CorPoraTIons — PoticeE PowrER — ORDINANCES — 
REASONABLENESS—DUE PRocESS—VALIDITY OF MUNICIPAL ORDI- 
NANCE PAssED UNDER PoLicE POWER REGULATING A PRivaTE Busi- 
NESS.—An ordinance was enacted by the City of South San Fran- 
cisco prohibiting the distribution in that city of any handbills or 
written or printed advertising matter on any porch or in any yard 
not in possession or under the control of the person distributing such 
matter. Further provision was made that the ordinance should be 
inapplicable to any newspaper or any publication printing news of 
a general nature and keeping advertising space therein open to the 
public. Plaintiff, the owner and publisher of what it calls a “news- 
paper” comprised solely of advertising matter, filed a bill in equity 
in the District Court of the United States for the Northern District 
of California, Southern Division, alleging that the ordinance is un- 
reasonable and against public policy and that plaintiff is deprived 
thereby of its property without due process of law and is as a result 
denied the equal protection of the laws of the United States and Cali- 
fornia contrary to Section I of the Fourteenth Amendment of the 
United States Constitution. From a decree dismissing its amended 
bill, plaintiff appeals to the United States Circuit Court of Appeals, 
Ninth Circuit. Held, that the city council of South San Francisco 
acted in the reasonable exercise of lawful power in enacting the ordi- 
nance attacked. Decree upheld. San Francisco Shopping News v. 
City of South San Francisco, Equity 7125, 69 F. (2d) 879 (C. C. A. 
9th, 1934). Cert. den. by the Supreme Court of the United States. 

A precise definition of police power is impossible. The United 
States Supreme Court has said that it is invariably easier to deter- 
mine whether the case on its facts is within the general scope of the 
power than to give an accurate definition of the power itself. See 
Stone v. Mississippi, 101 U. S. 814, 25 L. ed. 1079 (1880). In gen- 
eral, it has been held by that tribunal that the police power embraces 
regulations designed to promote the greatest welfare of the state as 
well as to promote public health, morals, or safety. Bacon v. Walker, 
204 U. S. 311, 27 Sup. Ct. 289, 51 L. ed. 499 (1907) ; Noble State 
Bank v. Haskell, 219 U. S. 104, 111, 31 Sup. Ct. 186, 55 L. ed. 112 
(1911); Chicago, Burlington & Quincy Ry. Co. v. Drainage Com- 
mission of Illinois, 200 U. S. 561, 26 Sup. Ct. 391 (1906). 

In the field of municipal police power legislation the courts have 
set up three primary considerations in adjudging the validity of a 
disputed ordinance. First, if the power to enact such an ordinance 
may not be delegated to a municipal corporation by the parent state, 
it goes without saying that the act is an invalid one. Fertilizing Co. 
v. Hyde Park, 97 U. S. 659, 24 L. ed. 1036 (1878); Keefe v. Peo- 
ple, 37 Col. 317, 87 Pac. 791 (1906); Clements v. McCabe, 210 
Mich. 207, 177 N. W. 722, 725 (1920); State v. City of Grafton, 
87 W. Va. 191, 104 S. E. 487 (1920). See also Ditton, MUNICIPAL 
Corporations (5th ed., 1911), § 302. Second, if power has been 
delegated expressly to pass the ordinance in question, no justiciable 
question of reasonableness is present aside from the legislative power 
to enact the enabling law. Montgomery v. Orpheum Taxi Co., 203 
Ala. 103, 82 So. 117 (1919); Beiling v. Evansville, 144 Ind. 644, 
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42 N. E. 621 (1896); Fritz v. Presbey, 44 R. I. 207, 116 Atl. 419 
(1922) ; Danzel v. Williams, 11 Del. Ch. 213, 99 Atl. 84 (1916). See 
also McQuILLan, MunicipAL Corporations (2d ed., 1928), § 760. 
Third, if the ordinance has been passed under incidental or implied 
powers of the municipality or under a general grant of power, the 
courts may inquire as a matter of law into the reasonableness of the 
ordinance having due regard for the proper presumption of validity 
but nevertheless examining all facts pertinent to the question. New 
Orleans v. Le Blane, 139 La. 113, 71 So. 248 (1916) ; Savannah v. 
Cooper, 131 Ga. 670, 63 S. E. 138 (1908); LeFeber v. West Albis, 
119 Wis. 608, 97 N. W. 203 (1903); Yick Wo v. Hopkins, 118 U. 
S. 356, 6 Sup. Ct. 1064, 30 L. ed. 220 (1886). 

It has always been acknowledged that the state may delegate a 
part of its police power to its municipalities allowing them to enact 
and enforce regulations for the promotion of the safety, health, 
morals, and general welfare of local residents. Froehlich v. Cleve- 
land, 99 Ohio St. 376, 124 N. E. 212 (1919) ; Chicago Sanitary Dis- 
trict v. Chicago & Alton Ry. Co., 276 Ill. 252, 108 N. E. 312 (1915). 
Generally municipalities are granted expressly state power to make 
and enforce within their territorial limits all desirable police regula- 
tions not inconsistent with the Constitution of the United States, the 
treaties and laws of the United States, and the general laws of the 
particular state. Ex Parte Barmore, 179 Cal. 286, 163 Pac. 50 
(1917) ; Denninger v. Recorder's Court of the City of Pomona, 145 
Cal. 629, 79 Pac. 360 (1904). If the disputed ordinance is deter- 
mined by the court of last resort in the state to have been a valid 
and constitutional act under the police power delegated by the state 
to the municipality, its decision is binding on the Supreme Court of 
the United States unless the legislation is clearly unreasonable and 
thereby violates some provision of the United States Constitution. 
See 3 McQuiLian, Municipat Corporations (2d ed., 1928), § 
947. Quoting from Cusack v. Chicago, 242 U. S. 526, 530, 37 Sup. 
Ct. 190, 61 L. ed. 191 (1917), “The United States Supreme Court 
has refrained from any attempt to define with precision the limits 
of the police power, yet its disposition is to favor the validity of laws 
relating to matters completely within the territory of the state enact- 
ing them and it so reluctantly disagrees with the local legislative au- 
thority, primarily the judge of the public welfare, especially when 
its action is approved by the highest court of the state whose people 
are directly concerned, that it will interfere with the actions of such 
authority only when it is plain and palpable that they have no real 
or substantial relation to the public health, morals, safety, or the 
general welfare.” Jacobson v. Massachusetts, 197 U. S. 11, 30, 25 
Sup. Ct. 358, 49 L. ed. 592 (1905). 

In the instant case the sole question for determination, however, 
is whether or not the ordinance attacked falls within the sphere of 
the third proposition, supra, and as a result violates the provisions 
of Section 1 of the Fourteenth Amendment. The individual has the 
right to carry on any lawful business or earn his living in any right- 
ful way without interference by the state. If a statute, however, 
comes fairly within the police power, it is a valid law although it 
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may interfere with the liberty of the citizen, which of course includes 
his right to follow any lawful employment. All businesses are con- 
ducted subject to the exercise of the police power and individual 
freedom must yield to the public good. People ex rel. Armstrong v. 
Warden, 183 N. Y. 223, 76 N. E. 11 (1905). Circuit Judge Saw- 
telle writing the opinion in the principal case cites the opinion of 
Justice Field in the early case of Barbier v. Connolly, 113 U. S. 27, 
31, 5 Sup. Ct. 357, 28 L. ed. 923 (1884), for the proposition that 
special burdens are often necessary for special benefits and though 
regulations for these purposes may press with more or less weight 
upon one than another they are designed with as little inconvenience 
as possible for the betterment of the public good. Justice Cardozo 
in the recent case of Williams v. Mayor, Counselor, and Aldermen of 
the City of Annapolis, 284 U. S. 36, 42, 45, 53 Sup. Ct. 431, 77 L. 
ed. 1015 (1932), said, “The judicial function is exhausted with the 
discovery that the relation between means and end is not wholly vain 
and fanciful, an illusory pretence.” Otis v. Parker, 187 U. S. 606, 
23 Sup. Ct. 168, 47 L. ed. 323 (1903). “Nor in marking out that 
field will a court be forgetful of presumptions that help to fix the 
boundaries. ‘As underlying questions of fact may condition the 
constitutionality of legislation of this character, the presumption of 
constitutionality must prevail in the absence of some factual founda- 
tion of record for overthrowing the statute!” O’Gorman & Young 
v. Hartford Fire Insurance Co., 282 U. S. 257, 51 Sup. Ct. 130, 75 
L. ed. 324 (1930). 

An ordinance to be void for unreasonableness must be plainly and 
clearly unreasonable with conclusive evidence at hand to indicate 
that it bears no reasonable relation to the public health, safety, or 
welfare. Guidoni v. Wheeler, 230 Fed. 93 (1916). See also Horr 
& Bemis, MunicrpaL PoLicE ORDINANCES, § 127. The city is rec- 
ognized by the courts to have full knowledge of local conditions and 
its determination of the reasonableness of any specific regulation in 
the light of this knowledge is prima facie valid. Cusack Co. v. Chi- 
cago, supra; Ex Parte Quong Quo, 118 Pac. 714 (1911). See also 
3 McQuitian, MunicipaL Corporations (2d ed., 1928), § 951. 
In the last analysis the question of reasonableness of an attempted 
exercise of power in a particular case in relation to the state’s wel- 
fare is one of law for the determination of the courts. Condon v. 
Forest Park, 278 Ill. 218, 115 N. E. 825 (1917). In determining 
the question the court can properly examine all pertinencies, of the 
record or not, provided due consideration is given to the presumption 
of validity attaching to the legislative act. Yee Gee v. City of San 
Francisco, 235 Fed. 757, 763 (N. D. Calif. 1916). 

Bound up with the question of reasonableness the problem of dis- 
crimination often serves to complicate the issue. The rule is well- 
established that the fact that a statute discriminates in favor of a 
certain class does not make it arbitrary and unreasonble if founded 
upon a reasonable distinction or if any state of facts can be con- 
ceived to sustain it. American Sugar Refining Co. v. Louisiana, 179 
U. S. 89, 21 Sup. Ct. 43, 45 L. ed. 102 (1900); Rast v. Van Deman 
& Lewis Co., 240 U. S. 342, 36 Sup. Ct. 370, 60 L. ed. 679 (1916) ; 
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Quong Wing v. Kirkendall, 223 U. S. 59, 32 Sup. Ct. 192, 56 L. ed. 
350 (1912). A very wide discretion is allowed the legislative power 
of the state in the classification of businesses and occupations which 
may be subjected to special forms of regulation. Brown-Forman Co. 
v. Kentucky, 217 U. S. 573, 30 Sup. Ct. 578, 54 L. ed. 350 (1910). 
In the principal case the appellant attempted to show that the agen- 
cies of delivery and circumstances surrounding the delivery of its 
shopping news bulletin were no different from those attending the 
delivery of the ordinary newspaper and that, therefore, the distribu- 
tion of its product could not be said to increase the fire hazard, 
frighten horses, etc., any more than would that of any publication 
printing news of a general nature. Distinguishing features as a basis 
for classification, however, may be suggested. The shopping news 
is delivered gratis to an unsoliciting citizenry, many of whom are 
uninterested in its contents and ignore its presence on porches, etc. 
The boys delivering this paper are not paid by the reader. They are 
usually paid by the distributor according to the number they manage 
to dispose of. Such a circumstance, of course, is not conducive to 
a more cautious delivery but rather tends in the opposite direction. 
In the language of the court, indulging all the appellant’s arguments 
deigned to place its journalistic effort in the ordinary newspaper 
class, the subject matter of the ordinance is still within the field 
where men of reason may reasonably differ and “therefore the legis- 
lature must have its way.’ Otis v. Parker, supra. “We may not 
nullify for doubt alone.” Walliams v. Mayor, Counselor, and Alder- 
men of the City of Annapolis, supra. W. H. M. 


MuNICcIPAL CORPORATIONS—RIGHT OF PRIVATE PROPERTY OWNER 
to SUE For Loss By Fire BECAUSE OF INADEQUATE WATER SUPPLY 
—PrivaTtE WaTER ComMPpANY—MUNICIPALLY OWNED SysTEM.— 
Plaintiff, owner of a house in Lebanon, Kentucky, sued the Lebanon 
Waterworks Company to recover for the loss of his house by fire, 
alleging negligence in the water company in failing to furnish suf- 
ficient water to put out the fire. Demurrer to the petition was sus- 
tained by the circut court, and the plaintiff appealed. The agreed 
statement of facts, on which the demurrer was sustained, was as fol- 
lows: The Lebanon Waterworks Company was incorporated under 
special act of the General Assembly, approved March 6, 1884, and 
subsequent amendments (1886 and 1888) authorized the City of 
Lebanon to subscribe for stock in the company. This it did, to the 
extent of all the capital stock thereof, issuing bonds to pay for it. 
The company, as originally organized, has never been dissolved. The 
city council, acting for the city, elects the directors of the company, 
who in turn elect officers of the company and manage and conduct 
the business. The income from the plant is used in the maintenance 
thereof, and the surplus is turned over to the city. The accounts of 
the water company, including its bank accounts, are kept separate 
from those of the city, and the board of directors renders the city 
council an annual report showing receipts and disbursements, as re- 
quired by law. Held, that the court will look at the substance and 
not the form, and to allow a recovery against the company would be 
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to permit a recovery against the city itself, which, under the “well- 
settled rule,’ cannot be allowed. Yowell v. Lebanon Waterworks 
Co., 254 Ky. 345, 71 S. W. (2d) 658 (1934). 

A large majority of states, including Alabama, California, Con- 
necticut, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Louisiana, 
Maine, Mississippi, Missouri, Nebraska, Nevada, New York, Ohio, 
Oklahoma, Pennsylvania, South Carolina, Tennessee, Texas, West 
Virginia, and Wisconsin, hold that a private property owner cannot 
recover against a private water company, whose contract is with the 
city, for loss by fire on account of the company’s negligence, because 
of lack of privity of contract between the property owner and the 
company. See McQuiiiin on Municipat Corporations, § 1840 
(1699), and cases there cited. 

Kentucky, however, with Florida and North Carolina, has followed 
a minority view. In Paducah Lumber Co. v. Paducah Water Supply 
Co., 89 Ky. 340, 12 S. W. 554 (1889), the court said: “A party for 
whose benefit a contract is evidently made may sue thereon in his 
own name, though the engagement be not directly to or with him...,” 
and allowed recovery by a tax-paying property owner against the 
defendant water company, on the contract between the company and 
the city. The Paducah case has since been followed by Kentucky 
courts in a long line of cases. Graves County Water Co. v. Ligon, 
112 Ky. 775, 66 S. W. 725 (1902); Lexington Hydraulic Mfg. Co. 
v. Oots, 119 Ky. 598, 84 S. W. 774 (1905); Springfield Fire and 
Marine Ins. Co. v. Graves County Water and Light Co., 120 Ky. 40, 
85 S. W. 205 (1905); Shelbyville Water and Light Co. v. McDade, 
122 Ky. 639, 92 S. W. 568 (1906); Kenton Water Co. v. Glenn, 
141 Ky. 529, 133 S. W. 573 (1911); Harlan Water Co. v. Carter, 
220 Ky. 493, 295 S. W. 426 (1927). 

On the other hand, if the city owns and operates its own water- 
works, Kentucky has held in a number of cases that the city is not 
liable to individual citizens for damages resulting from failure to 
supply sufficient water for fire protection, in the absence of a spe- 
cific and express contract for such protection. Phillips v. Kentucky 
Utilities Co., 206 Ky. 151, 266 S. W. 1064 (1924); Phillips v. City 
of Elizabethtown, 218 Ky. 428, 291 S. W. 358 (1927); Small v. 
City of Frankfort, 203 Ky. 188, 261 S. W. 1111 (1924). 

The last case cited, Small v. City of Frankfort, was one of those 
cited by the court in the instant case to uphold its statement that 
“... if the city is the owner of and operates a waterworks system, 
the city is not liable for any loss of property by reason of the failure 
to furnish water to put out fire.” In the Small case, however, the 
plaintiff was suing the city for loss of his house by fire because of 
the negligence of the city in allowing the streets to lapse into such 
condition that the fire engines could not reach his house, and in fail- 
ing to provide a sufficient length of fire hose. The water question 
was not considered, but rather the duty or obligation, or lack of it, 
that a city holds towards its citizens in regard to keeping up its 
streets and fire departments. It therefore seems hardly to be in 
point, since there are so many distinctions drawn between the various 
classes of governmental services, particularly in the field of water 
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supply. In the Phillips case, also cited by the court in the principal 
case, there was dicta to the effect that a city expressly contracting to 
supply water for fire protection would be liable for a breach of the 
resultant contract, and would be liable for breach of a contract to 
furnish water for domestic use, on the same basis, in both instances, 
as a private corporation furnishing the same service. Failure to fur- 
nish an adequate public fire protection, however, was held to create 
no liability, since this service was rendered to all residents without 
special charge therefor. 

The courts seem to have held consistently that a municipal cor- 
poration is liable for negligence of its officers, agents and employees 
when the municipality is engaged in a private rather than a govern- 
mental capacity. Mr. McQuillin says that the city is liable when the 
negligence occurs in the exercise of a function “for its own pecuniary 
benefit.” McQuiLuin on Municipart Corporations, § 2792. The 
power of a city to operate a waterworks is a private rather than a 
governmental power, and the city is liable to an individual citizen for 
failure to supply sufficient water for domestic use. Woodward v. 
Livermore Falls Water Dist., 116 Me. 86, 100 Atl. 317 (1917). 
Again the distinction between water service for domestic use, and 
service for fire protection should be noted, the city being generally 
held for negligence in the former case, but not in the latter. 

In Twyman’s Admr. v. Board of Councilmen of Frankfort, 117 
Ky. 518, 78 S. W. 446, 64 L. R. A. 572 (1904), the court denied 
recovery for injuries negligently inflicted upon the plaintiff’s intes- 
tate by the city’s agents in moving him to the city pesthouse after 
he had contracted smallpox, saying that this was a measure to guard 
public health, and thus there was no liability. The court further 
said, however, that in so far as the city exercises “voluntarily-as- 
sumed powers intended for the private advantage and benefit of the 
locality and its inhabitants . . .” there was no reason why it should 
be treated any differently than a private corporation or individual. 

A city is liable for injuries caused by negligent maintenance of a 
municipally-owned waterworks. Flutmus v. City of Newport, 175 
Ky. 817, 194 S. W. 1039 (1917). Other states have handed down 
similar decisions. Murray v. Boston, 219 Mass. 501, 107 N. E. 416 
(1914); Henry v. Lincoln, 93 Neb. 331, 140 N. W. 664 (1913); 
Coleman v. La Grande, 73 Ore. 521, 144 Pac. 468 (1914); Bjork v. 
Tacoma, 76 Wash. 225, 135 Pac. 1005 (1913). 

The instant case differs from those cited by the court for the 
proposition that the city is not liable to an individual for inadequate 
fire protection, in that the corporation here is a private organization 
and a separate entity, all the capital stock of which is owned by the 
city. In the other cases cited, the waterworks was owned, operated 
and maintained by and in the name of the city. Since Kentucky has 
always followed a rule in regard to water supply for fire protection 
which favors the property owner over the private water company 
when the latter is negligent (Paducah Lumber Co. v. Paducah Water 
Supply Co., supra), and has, with many other states, allowed recovery 
for personal injuries negligently inflicted by agents of the city in a 
municipally owned and operated waterworks (Flutmus v. City of 
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Newport, supra), it may well be questioned whether a distinction 
should not have been made in the principal case between the truly 
municipal waterworks, and the municipally-owned, but privately oper- 
ated waterworks in question there. D. E. B. 


PATENTS—CONSTRUCTION OF SPECIFICATION AND CLAIMS.—Plain- 
tiff owns U. S. Patent No. 1331884 for a sheet metal forming and 
setting machine. The machine is intended for forming the interlock- 
ing fastener members shown in Patent No. 1219881, popularly known 
as “zippers,” and affixing them to the cooperating corded fabric tape. 
To give the claims in question validity over the prior art they must 
be read with the implied limitation that they cover only what is sub- 
stantially as described in the specification. The specification states 
that the invention is not limited to the particular fastening members 
referred to “but is of general application wherever it is desired to... 
form large numbers of like parts, and to set them on a suitable car- 
rier element.” If the words “like parts” are construed as covering a 
machine adapted to manufacture not only the particular device of the 
prior patent, but also any similar slide-fastener device (i.e., “parts” 
generally “like” those disclosed), then the claims are valid and in- 
fringed. If, on the other hand, they are construed to mean broadly 
any parts which are similar one to the other and are to be set on a 
carrier element, the field of pertinent, anticipating, prior art is so en- 
larged that the claims must be further restricted to render them valid. 
They then must be limited to the means substantially as disclosed. If 
so limited the claims are not infringed. Held, that the language of 
patents must be construed in accordance with the rules of construc- 
tion for contracts generally, language of doubtful meaning must be 
taken most strongly against the one who used it. and the claims there- 
fore are not infringed. Hookless Fastener Co. v. G. E. Prentice, 68 
fF. (2d) 848 (C. C. A. 2d, 1934). 

A patent is a contract and generally the rules for the interpretation 
of contracts govern its construction. Seymour v. Osborne, 11 Wall. 
516, 20 L. ed. 33 (U. S. 1870); Thompkins-Hawley-Fuller Co. v. 
Holden, 273 Fed. 424 (C. C. A. 2d, 1921); National Hollow Brake 
Beam Co. v. Interchangable Brake Beam Co., 106 Fed. 693, 45 C. C. 
A. 544 (C. C. A. 8th, 1901). The object of the patent law, however, 
is to secure to inventors a monopoly of their actual inventions. This 
ought not to be defeated by the application of artificial rules of in- 
terpretation. Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 
L,. ed. 658 (1892). When the patent is clear and distinct the patentee 
is bound by its express terms. McClain v. Ortmayer, 141 U. S. 419, 
12 Sup. Ct. 76, 35 L. ed. 800 (1891); Merrill v. Yeomans, 94 U. S. 
568, 24 L. ed. 235 (1876). The specification may be referred to to 
limit the claim but it can never be made available to expand it. Mc- 
Clain v. Ortmayer, supra; Fowler & Wolf Mfg. Co. v. McCrum- 
Howell Co., 215 Fed. 905, 132 C. C. A. 143 (C. C. A. 2d, 1914). But 
in a case of doubt, where the patent is fairly susceptible of two con- 
structions, that one will be adopted which will preserve to the patentee 
his actual invention. McClain v. Ortmayer, supra; Minneapolis, St. 
Paul & S.S.M. Ry. Co. et al. v. Barnett & Record Co., 257 Fed. 302 
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(C. C. A. 8th, 1919) ; Thatcher v. Transit Construction Co., 234 Fed. 
640, 148 C. C. A. 406 (C. C. A. 2d, 1916). But see Parker v. Sears, 
18 Fed. Cas., page 1159, No. 10748 (C. C. E. D. Pa. 1850). 

The court admittedly was able to spell out the invention actually 
made by the patentee. It seems, therefore, that it could have reached 
a different conclusion under the precedents. H. B. L. 


P.W.A.—Grants AND Loans—MunicipaL CorPoraTIOoNsS— 
Pusiic UtTinitrgs—DvurE Process—INTERSTATE CoMMERCE—EX- 
PENDITURE OF FEDERAL FuNps.—The Missouri Public Service Co. 
brought a bill in equity to enjoin the City of Concordia, Missouri, 
from erecting a municipally owned power plant to generate and dis- 
tribute electricity locally. The plant was to be a Public Works 
Project, the Federal Government granting aid by a loan of $30,000 
and a gift of $17,000, which amounts were within the requirement 
as to being thirty per cent of the labor and materials employed upon 
such project. The plaintiff contends that such a grant is illegal and 
that therefore the undertaking is illegal and will violate his rights 
under the Fourteenth Amendment, i.e., take property without due 
process of law by taking away plaintiff’s business. Held, that a 
municipal plant for the generation and distribution of electricity 
locally, within one state, is not a proper project under the National 
Industrial Recovery Act, Title II, authorizing Public Works, since 
the declared purpose of the act is to remove obstructions to declared 
flow of interstate commerce which was not here affected. Missouri 
Public Service Co. v. Concordia, Missouri, 104 C. C. H. Trade Reg. 
Serv., § 7213 (W. D. Mo. 1934). 

For discussion of this case, see Editorial Notes, supra, p. 218. 

L. T. B., Jr. 


P.W.A.—Grants AND Loans—MunicipaL CorporaTIoNs— 
Pusiic UTinitrgs—Dvur Procress—GENERAL WELFARE—EXPENDI- 
TURE OF Pusiic Funps.—The U. S. Government through its Ad- 
ministrator of Public Works acting under authority granted in Title 
II of the National Industrial Recovery Act, made a grant of $35,000 
to the City of California, Mo., and also bought up a $100,000 bond 
issue of that city in order to enable that city to build a municipally 
owned electric power plant to serve the immediate locality. The 
Missouri Utilities Co., a local manufacturer of electricity, having a 
public service commission certificate of public convenience but no 
franchise from the City of California, brought a bill in equity to 
enjoin the construction of such a plant. The theory of the bill was 
that the United States has no power to buy bonds or grant money to 
enable a municipality to construct a municipal lighting plant, and the 
direct result is to deprive the plaintiff of property without due process 
of law in violation of the 5th and 14th Amendments and to subject 
plaintiff to illegal competition. Held, that: 

1. The Administrator acted within the authority conferred upon 
him by the Act of Congress. 

2. The Act of Congress was within the power of Congress under 
the General Welfare Clause, Article I, Section 8, first subdivision. 
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3. Assuming that Congress acted outside its powers, the plaintiff’s 
rights were not invaded under either the 5th Amendment or the 14th 
Amendment. Missouri Utilities Co. v. City of California, Mo., 104 
C. C. H. Trade Reg. Serv., § 7235 (W. D. Mo. 1934). 

For discussion of this case, see Editorial Notes, supra, p. 218. 

L. T. B., Jn. 


RECEIVERS — Courts — FEDERAL RECEIVERS — STaTE LAws.—A 
California statute requires motor vehicle fuel distributors to obtain 
licenses and execute bonds for payment of taxes (St. 1923, p. 571, 
c. 997, p. 2001, c. 1082, 2288). A federal statute requires a receiver 
in a federal court case to manage property in his possession accord- 
ing to valid laws of state in which situated. Sec. 65, Jud. Code, 28 
U. S. C. § 124 (1926) (Act of March 3, 1887, c. 373, § 2, 24 Srar. 
L. 554; Aug. 13, 1888, c. 866, § 3, 25 Strat. L. 436; March 3, 1911, 
c. 231, § 65, 36 Stat. L. 1104). Gillis, appointed receiver April 4, 
1931, by the District Court, So. District of California, to conserve 
the assets of a motor vehicle fuel distributing corporation, procured 
a license and executed a bond and thereafter carried on the business 
and codperated with creditors and stockholders concerning reorgan- 
ization plans. In 1933, the surety company refused to continue upon 
the bond and Gillis was unable to find another acceptable surety, 
whereupon the District Court ordered and directed him, as receiver, 
to continue operation of the corporation, distributing motor vehicle 
fuel, without the bond required by the state law for payment of gaso- 
line taxes. Held, that Congress may withhold from Federal District 
Courts the power to authorize receivers in conservation proceedings 
to transact local business, contrary to state statutes obligatory upon 
all others. Gillis v. State of California, 55 Sup. Ct. 4 (U. S. 1934). 

This precise point had not previously been definitely settled. The 
Supreme Court pointed out that it is accepted doctrine that powers 
and duties of lower federal courts depend upon acts of Congress 
creating them, or subsequent ones which extend or limit such powers 
or duties. Ex parte Robinson, 19 Wall. 505, 510, 22 L. ed. 205 (U. 
S. 1873); Bessette v.W. B. Conkey Co., 194 U. S. 324, 327, 24 Sup. 
Ct. 665, 48 L. ed. 997 (1904). 

The power of Congress to prescribe duties and obligations of re- 
ceivers has been often recognized. “It may be conceded that it was 
the intention of Congress to subject receivers of railroad companies, 
appointed such by courts of the United States, to the valid laws and 
regulations of the states and of the United States, whose object is 
to promote the safety, comfort, and convenience of the traveling 
public.” United States v. Harris, 177 U. S. 305, 308, 20 Sup. Ct. 
609, 44 L. ed. 780 (1900). Accord, Erb v. Morasch, 177 U. S. 584, 
585, 20 Sup. Ct. 819, 44 L. ed. 897 (1900). Receivers may be sued 
without leave of the court by whom they were appointed. Central 
Trust Company of New York v. St. Louis, A. & T. R. Co., 40 Fed. 
426, 427 (E. D. Ark. 1889). Right to damages under a state statute 
abrogating the fellow servant rule is not affected by fact that rail- 
road is in custody of a receiver and being operated by him. Hornsby 
v. Eddy, 56 Fed. 461, 462 (C. C. A. 8th, 1893). “It is of the great- 
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est importance that receivers of the federal courts shall not be vio- 
lators of the state laws; and whenever a court is made to know, 
in the proper way, that its receiver is violating the law of the state 
in which is the property, of which he has charge, the court must sua 
sponte direct him to cease further violation.” Felton v. Ackerman, 
61 Fed. 225, 227 (C. C. A. 6th, 1894). Accord, Peirce v. Van Dusen, 
78 Fed. 693, 701, 69 L. R. A. 705 (C. C. A. 6th, 1897). Section 65 
of Jud. Code held not to restrict the powers of a federal court to 
preserve property in the custody of its receiver from external attack. 
Fidelity Title & Trust Co. v. Kansas Natural Gas Co., 219 Fed. 614, 
616 (Kans. 1913). Receiver of a street railroad must operate it ac- 
cording to valid laws of state in which the property is situated. West- 
inghouse, etc., Manufacturing Co. v. Binghamton R. Co., 255 Fed. 
378, 382 (N. D. N. Y. 1919). Accord, Mercantile Trust Co. v. 
Tenn. Cent. R. Co., 286 Fed. 425, 428 (M. D. Tenn. 1922). The 
court, in instructing street railroad company’s receiver, is bound by 
the federal statute requiring receivers to operate it according to laws 
of state in which the property is situated. Crawford v. Duluth St. 
R. Co., 6€0 F. (2d) 212, 214 (C. C. A. 7th, 1932). 

The principal case is differentiated from one dealing with the ac- 
knowledged power of courts to protect property in their custody. Cf. 
In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. ed. 689 (1893). It 
was held in the latter case that Sec. 65 of the Jud. Code does not re- 
strict the power of the court to preserve property in the custody of 
the law from external attack. 

The court does not leave the receiver in the Gillis case remediless 


but points out that if he cannot continue to carry on the company’s 
business according to the plain direction of Congress, he must pursue 
some other course permitted by law. W. E. V. D. 


VETERANS—GUARDIAN AND WarD—WarR Risk INSURANCE— 
EXEMPTION FROM STATE ActTion.—Benjamin F. Allen, a World 
War veteran, became mentally incompetent as a result of his service 
in the late war and was adjudged to be of unsound mind and was 
committed to a Kentucky state hospital. After his release the De- 
partment of Public Welfare brought this suit against Allen and his 
committee under a state statute to recover the amount alleged to be 
due for his care, board, and maintenance while he was an inmate of 
the institution. The defense was that the funds in the hands of the 
committee were not subject to execution since they represented war 
risk insurance benefits exempted from execution by Congress. Held, 
that war risk insurance funds in the hands of a committee are sub- 
ject to a claim by the state for a veteran’s care, board, and mainte- 
nance incurred while he was an inmate of a state institution for 
insane. Department of Public Welfare, for Use and Benefit of Cen- 
tral State Hospital, v. Allen, 74 S. W. (2d) 329 (Ky. 1934). 

The general trend has been to construe the language of Congress 
as set forth in 43 Srar. L. 613 (1924), 38 U. S. C. § 454 (1926), 
strictly, and hold that the funds are not United States funds after 
they have been paid to the guardian or committee, nor is the guardian 
an agent of the United States. Spicer, Guardian, v. Smith, Liquidat- 
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ing Agent of Hargis Bank and Trust Co., 288 U. S. 430, 53 Sup. 
Ct. 415, 77 L. ed. 875 (1933). For an excellent discussion of this 
problem see (1933) 1 Gro. Wasu. L. Rev. 550. See also (1933) 1 
Gro. Wasu. L. REv. 292. 

Another recent case of interest within the scope of the same sub- 
ject which held that the commuted value of a War Risk Insurance 
Policy after the death of the insured was assets of the insured’s estate 
subject to claims of creditors, is Pagel v. Pagel, 291 U. S. 420, 54 
Sup. Ct. 497, 78 L. ed. 921 (1933). See also Trotter v. State of 
Tennessee, 290 U. S. 354, 54 Sup. Ct. 138, 78 L. ed. 358 (1933), 
another recent case which held that lands purchased with money re- 
ceived from war risk insurance funds were not exempt from state 
taxation. 

The instant case is the first decision in the Kentucky court on this 
particular phase of the general subject which was settled by the Su- 
preme Court in the Spicer case, and it is reasonable to assume that 
the Court will not deviate from the strict construction laid down in 
that case. F. H. K. 





